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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2617 

Reporting  and  Notification 
Requirements  for  Reportable  Events 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  rule  prescribes  the 
reporting  and  notification  requirements 
for  reporting  events  imposed  by  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  “Act”).  The  Act  requires 
the  plan  administrator  of  any  plan 
covered  by  the  plan  termination 
insurance  provisions  of  the  Act  to  notify 
the  Pension  Benefit  Guaranty 
Corporation  (the  “PBGC”)  within  30 
days  after  he  or  she  knows  or  has 
reason  to  know  of  the  occurrence  of 
certain  events  that  may  indicate  a 
possible  danger  of  plan  termination.  The 
PBGC  is  authorized  to  waive  these 
reporting  obligations  and  instead  require 
notification  of  the  event(s)  to  be 
included  in  the  plan’s  annual  report  to 
the  PBGC.  In  this  final  rule,  the  PBGC  is 
making  extensive  use  of  its  authority  to 
waive  the  30-day  notice  requirement  to 
reduce  the  plan  administrator’s 
reporting  obligations  and  to  enable  the 
PBGC  to  direct  its  primary  attention  to 
those  events  that  need  to  be  reviewed 
on  a  priority  basis.  The  PBGC  is  also 
exercising  its  authority  to  prescribe 
other  reportable  events  (in  addition  to 
those  specifically  mentioned  in  the  Act) 
by  establishing  three  new  reportable 
events-bankruptcy,  insolvency  or  similar 
settlements;  liquidation  or  dissolution; 
and,  transactions  involving  a  change  of 
employer.  As  a  consequence  of  this  rule 
and  the  waivers  it  includes,  the  PBGC 
anticipates  the  number  of  30-day  notices 
that  would  otherwise  be  required  of 
plan  administrators  will  be  drastically 
reduced. 

EFFECTIVE  date:  This  rule  applies  to  all 
reportable  events  occurring  on  or  after 
September  19, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Weingarten,  Special  Counsel, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  N.W.,  Washington,  D.C.  20006; 
202-254-3010.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  16, 1977,  the  Pension 
Benefit  Guaranty  Corporation  (the 
“PBGC”)  published  for  comment  in  the 
Federal  Register,  42  FR  59285,  a 


proposed  rule  setting  forth  the  reporting 
requirements  for  reportable  events 
under  §  4043  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  “Act”).  (Correction  published  on 
December  1, 1977,  at  42  FR  61051).  The 
PBGC  received  a  sustantial  number  of 
comments  on  the  proposed  rule  and  has 
given  consideration  to  each  of  them  in 
promulgating  this  final  rule.  The  final 
rule  contains  a  number  of  changes  made 
in  response  to  the  comments  received.  It 
also  contains  many  substantive  changes 
initiated  by  the  PBGC  staff,  and  some 
non-substantive  clarifying,  correcting, 
and  editorial  changes  initiated  by  the 
PBGC  staff. 

Substantive  public  comments  on  the 
proposed  rule  and  significant  differences 
between  the  proposed  rule  and  the  final 
rule  are  discussed  below.  In  the 
discussion  that  follows,  citations  are  to 
sections  in  the  final  regulation  unless 
otherwise  stated. 

Overview 

This  regulation  prescribes  the 
reporting  and  notification  requirements 
for  reportable  events  under  section  4043 
of  the  Act.  This  regulation  applies  to  all 
plans  subject  to  section  4021,  including 
multiemployer  plans.1 

The  reporting  requirements  of  section 
4043  are  intended  to  inform  the  PBGC  of 
the  occurrence  of  certain  events  that 
may  result  in  a  plan  termination,  or  that 
may  necessitate  monitoring  of  the  plan 
or  termination  of  the  plan  by  the  PBGC. 
These  requirements  are  designed  to 
protect  participants  and  the  PBGC.  The 
reportable  events  described  in 
§§  2617.11-2617.20  are  those  set  forth  by 
Congress  in  paragraphs  (b)(1)— (8)  of 
section  4043  of  the  Act.  In  addition, 
section  4043(b)(9)  authorizes  the  PBGC 
to  prescribe  other  reportable  events.  The 
PBGC  is  establishing  three  more 
reportable  events,  which  are  described 
in  §§  2617.21-2617.23. 

Section  4043  authorizes  the  PBGC  to 
waive  the  plan  administrator’s  statutory 
obligation  to  file  a  30-day  notice,  i.e.,  the 
obligation  to  notify  the  PBGC  within  30 
days  after  he  or  she  knows  or  has 
reason  to  know  of  the  occurrence  of  a 
reportable  event.  The  PBGC  is  making 
extensive  use  of  this  waiver  authority  in 
this  final  regulation,  generally  in  those 
situations  where  the  Internal  Revenue 
Service  (the  “IRS”)  or  the  Department  of 
Labor  (the  “DOL”)  is  required  to  notify 
the  PBGC  (Act,  section  4043  (c)  and  (d), 
or  where  the  event  is  likely  to  have  only 
a  minimal  impact  on  the  plan,  the 

1  Legislation  to  revise  the  termination  insurance 
program  for  multiemployer  plans  is  currently 
pending  in  Congress.  The  enactment  of 
multiemployer  legislation  may  necessitate 
amendments  to  this  regulation. 


employer,  or  the  PBGC.  The  Act, 
however,  requires  that  the  plan's  annual 
report  provide  notification  to  the  PBGC 
of  all  reportable  events,  whether  or  not 
the  30-day  notice  requirement  is  waived. 

Under  this  regulation,  a  plan 
administrator  is  not  required  to  file  a  30- 
day  notice  for  the  following  five 
reportable  events: 

(1)  IRS  notice  that  a  plan  has  ceased 
to  be  a  plan  described  in  section 
4021(a)(2)  of  the  Act  (§  2617.11); 

(2)  DOL  determination  of  non- 
compliance  with  Title  I  of  the  Act 
(§  2617.12); 

(3)  IRS  determination  of  a  termination 
or  partial  termination  within  the 
meaning  of  section  411(d)(3)  of  the 
Internal  Revenue  Code  (§  2617.15); 

(4)  Plan  merger,  consolidation  or 
transfer  (§  2617.19);  and 

(5)  Alternative  method  of  compliance 
with  reporting  and  disclosure 
requirements  under  section  110  of  the 
Act  (§  2617.20). 

In  addition,  a  plan  administrator  is 
required  to  file  a  30-day  notice  with  the 
PBGC  with  respect  to  the  following  four 
reportable  events  only  under  limited 
circumstances: 

(1)  Amendment  decreasing  benefits 
payable  (§  2617.13). 

(2)  Active  participant  reduction 
(§  2617.14); 

(3)  Inability  to  pay  benefits  when  due 
(§  2617.17);  and 

(4)  Distribution  to  a  substantial  owner 
(§  2617.18). 

For  only  one  reportable  event 
specifically  listed  in  section  4043-failure 
to  meet  ERISA’s  minimum  funding 
standards  (section  4043(b)(8)) — is  a  30- 
day  notice  always  required.  In  addition, 
the  three  new  reportable  events,  which 
are  drafted  to  avoid  unnecessary 
reporting,  are  all  required  to  be  reported 
within  30  days. 

In  summary,  this  final  regulation  is 
substantially  simpler  and  contains  fewer 
reporting  requirements  than  the 
proposed  regulation.  The  rest  of  this 
preamble  is  primarily  devoted  to  a 
discussion  of  the  many  public  comments 
on  the  proposed  rule. 

Definitions 

“Plan  "—The  proposed  regulation 
defined  a  “plan”  for  purposes  of 
applying  the  reportable  events  rules  as 
“one  plan  (whether  it  be  a  single 
employer,  multiemployer  or  multiple 
employer  plan),  as  opposed  to  a  number 
of  plans,  only  if,  on  a  going  concern 
basis,  all  of  the  plan  assets  are  available 
to  pay  all  participants’  benefit 
entitlements”.  The  PBGC  has  made 
some  technical  revisions  in  this 
definition  in  order  to  conform  the 
definition  to  the  IRS  definition  of  “single 
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plan"  in  Treas.  Reg.  §  1.414(1)— 1(b)(1)  (44 
FR  48191,  August  17, 1979).  The 
definition  of  “plan"  in  this  reportable 
events  regulation  now  reads  as  follows: 

“  ‘Plan’  means  a  single  plan  (whether  it 
be  a  single  employer,  multiemployer  or 
multiple  employer  plan),  as  opposed  to  a 
number  of  plans,  if,  on  an  ongoing  basis, 
all  of  the  plan  assets  are  available  to 
pay  benefits  to  employees  who  are 
covered  by  the  plan  and  their 
beneficiaries.” 

The  definition  of  “plan”  in  the  present 
regulation,  while  limited  by  its  terms  to 
this  part  only,  is  the  same  definition  that 
PBGC  will  be  applying  for  all  purposes 
under  Title  IV  where  it  is  necessary  to 
determine  whether  an  arrangement 
involves  one  plan  or  more  than  one 
plan.2 

“Active  participant” — One  comment 
suggested  that  the  definition  of  “active 
participant”  should  be  the  same  for  both 
single  employer  plans  and  plans  to 
which  more  than  one  employer 
contributes,  because  the  Act  does  not 
specifically  distinguish  between  these 
two  types  of  plans.  The  PBGC  disagrees. 
The  purpose  of  §  2617.14  (relating  to 
active  participant  reductions)  is  to 
identify  plans  experiencing  significant 
declines  in  covered  employment, 
because  such  declines  may  indicate 
employer  economic  problems.  The 
definition  of  “active  participant”  is 
critical  to  this  event.  While  in  single 
employer  plans  it  is  possible  to  relate 
the  definition  of  active  participant,  and 
thus  the  event,  generally,  to  declines  in 
employment,  it  would  be  costly  and 


2  The  PBGC  has  previously  issued  opinion  letters, 
relating  to  the  question  of  what  constitutes  a  single 
plan  for  purposes  of  determining  whether  there  has 
been  a  plan  termination.  These  letters  contain  a 
detailed  explanation  of  how  the  definition  of  "plan" 
will  be  applied  to  distinguish  between  a  single  plan 
and  an  aggregate  of  single  plans.  The  following  is 
the  analytic  framework  set  forth  in  these  letters: 

Our  determination  as  to  the  nature  of  an  entity — 
whether  it  is  a  single  plan  or  an  aggregate  of  single 
plans — is  based  on  its  structure  and  how  it  actually 
operates  on  an  ongoing  basis.  We  look  to  the 
documents  governing  the  entity  and  to  relevant 
evidence  of  how  it  has  operated  and  continues  to 
operate.  Such  evidence  may  include  the  reasonable 
expectations  and  intent  of  the  parties. 

The  availability  of  funds  held  by  an  entity  to 
provide  benefits  on  an  ongoing  basis  is  a  central 
factor  in  our  analysis.  Ongoing  restrictions  on  the 
use  of  such  funds  indicate  that  the  entity  may  be  an 
aggregate  of  single  plans.  For  example,  an  asset 
account  might  be  maintained  for  each  contributing 
employer.  An  employer's  account  might  be  credited 
with  its  contributions  and  allocable  share  of 
investment  losses.  It  may  be  possible  to  restrict  use 
of  assets  from  each  such  account  to  pay  only  the 
benefits  of  the  employee-participants  of  the 
employer  maintaining  the  account.  If  the  evidence 
shows  that  payments  are  effectively  restricted,  by 
whatever  means,  so  that  there  is  a  minimal  risk  of 
funds  attributable  to  the  contributions  of  one 
employer  being  used  to  pay  the  benefits  of  another 
employer's  employee-participants,  then  the  entity  is 
an  aggregate  of  single  plans. 


burdensome  to  do  so  in  a  plan  to  which 
more  than  one  employer  contributes. 
Therefore,  because  of  the  different 
characteristics  of  these  two  types  of 
plans,  two  different  definitions  of 
“active  participant”  are  appropriate  and 
are  consistent  with  the  purpose  of 
section  4043.  The  final  rule,  like  the 
proposed  rule,  defines  "active 
participant”  differently  for  a  single 
employer  plan  than  for  a  plan  to  which 
more  than  one  employer  contributes. 

The  PBGC  has  not  adopted  the 
definition  of  “active  participant"  used 
for  purposes  of  the  Form  5500,  which  is 
based  on  when  a  participant  suffers  a 
break  in  service.  As  discussed  above, 
the  PBGC  believes  that  the  definition  of 
“active  participant”  with  respect  to  a 
single  employer  plan  should  be  designed 
to  identify  declines  in  employment. 
Because  of  Form  5500  definition  is 
inadequate  to  identify  declines  in 
employment,  it  is  inappropriate. 

In  response  to  another  comment,  the 
PBGC  has  revised  the  definition  of 
“active  participant”  in  the  case  of  a  plan 
to  which  more  than  one  employer 
contributes,  to  provide  that  “active 
participant”  does  not  include:  (1)  retired 
individuals,  and  (2)  a  former  employee 
of  a  contributing  sponsor,  who  has 
incurred  a  break  in  service. 

“ Participant ” — One  comment 
requested  clarification  as  to  whether  the 
definition  of  “participant”  includes 
employees  who  have  not  completed 
participation  requirements  under  the 
terms  of  a  plan.  The  same  comment  also 
asked  whether  a  participant  who  suffers 
a  break  in  service  and  is  no  longer  a 
participant  under  the  plan  is  treated  as  a 
participant  under  the  regulation 
immediately  upon  being  reemployed. 

The  PBGC  has  made  some  technical 
changes  in  the  definition  to  clarify  that: 
(1)  an  employee  who  has  not  yet 
completed  participation  requirements 
under  the  terms  of  a  plan  is  not  a 
“participant”  under  Part  2617,  and  (2)  a 
non-vested  former  employee  who  has 
incurred  a  break  in  service  is  a 
participant  only  if  he  or  she  has  become 
a  participant  under  the  terms  of  a  plan 
by  subsequently  overcoming  the  break 
in  service  in  accordance  with  plan  rules. 

Another  comment  objected  to  the 
"participant”  definition  because  it 
includes  non-vested  laid-off  employees 
who  have  not  incurred  a  break  in 
service  of  one  year.  The  comment  stated 
that  it  is  contrary  to  traditional 
personnel  practices  to  say  that  once  an 
individual  is  a  participant,  he  or  she 
retains  that  status  for  at  least  12  months 
after  his  or  her  termination  of 
employment  date.  Further,  it  suggested 
the  problem  is  magnified  if  no  waiting 
period  is  required  for  participation  or 


the  industry  covered  by  the  plan  has  a 
high  turnover  rate.  The  PBGC  disagrees 
with  this  comment.  This  part  of  the 
definition  is  consistent  with  the 
“participant”  definition  used  for  other 
purposes  under  the  Act  ( e.g .,  annual 
reporting).  It  is  also  consistent  with  the 
definition  in  Title  I,  because  such  an 
individual  “may  become  eligible  to 
receive  a  benefit  of  any  type  from  an 
employee  benefit  plan  *  *  *”  Act, 
section  3(7). 

One  comment  objected  that  the 
definition  excludes  individuals  to  whom 
an  insurance  company  has  made  an 
irrevocable  commitment.  The  PBGC  has 
determined  that  the  requested  change  in 
this  regulation  should  not  be  made.  The 
definition  of  “participant”  is  to  be  used 
for  purposes  of  reporting  requirements 
only  and  does  not  represent  a  decision 
as  to  the  applicability  of  this  definition 
with  respect  to  the  substantive 
provisions  in  Title  IV  [e.g.,  section  4045). 

The  same  comment  also  stated  the 
regulation  includes  a  post-funding  rider 
as  an  irrevocable  commitment,  thus 
excluding  a  former  employee  with  an 
annuity  with  a  post-funding  rider  from 
the  definition  of  “participant”.  An 
insurance  contract  may  contain  a  post¬ 
funding  rider  under  which  the  insurer 
agrees  to  pay  full  benefits  to  a  retired 
participant  while  that  participant’s 
irrevocable  commitment  is  being 
purchased  in  installments  after  the 
participant’s  retirement.  Only  that 
portion  of  the  retiree’s  annuity  that  has 
been  purchased  from  the  insurer  is 
irrevocable.  Thus,  a  former  employee 
with  an  insurance  contract  with  a  post- 
funding  rider  where  only  a  portion  of  the 
benefits  to  which  he  or  she  is  entitled 
under  the  plan  is  subject  to  an 
irrevocable  commitment  is  still  a 
"participant”.  The  definition  has  been 
revised  to  clarify  that  a  former  employee 
or  a  retiree  is  not  a  “participant”  for 
purposes  of  this  regulation  only  if  an 
irrevocable  commitment  has  been  made 
by  the  insurer  to  pay  all  the  benefits  to 
which  he  or  she  is  entitled. 

“Employer” — One  comment  objected 
to  the  PBGC  defining  “employer”  in  Part 
2617  to  include  all  trades  or  businesses 
under  common  control  (with  the  trade  or 
business  maintaining  the  plan)  and 
urged  that  no  final  regulation  be  issued 
until  the  courts  decide  whether  the 
PBGC  definition  is  correct.  The  PBGC 
has  rejected  this  comment.  The  PBGC 
interprets  the  definition  of  "employer”  in 
section  4001(b)  of  the  Act  to  include  all 
trades  or  businesses  under  common 
control.  It  is  appropriate  for  the 
definition  of  "employer”  in  §  2617.2  to 
be  the  same  as  that  in  section  4001(b). 
The  PBGC’s  interpretation  has  been 
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affirmed  by  a  United  States  District 
Court  in  the  context  of  an  employer 
liability  action.  Pension  Benefit 
Guaranty  Corporation  v.  Ouimet 
Corporation,  470  F.  Supp.  945  [D.  Mass. 
1979). 

Two  comments  suggested  that  the 
definition  of  “employer"  needed 
clarification  because  the  definition,  as 
proposed,  appears  to  cover  only  a  trade 
or  business  under  common  control  that 
maintains  a  plan.  In  response  to  these 
comments,  the  definition  has  been 
revised.  The  definition  now  reads: 

“  ‘Employer’  means  the  trade  or 
business  (whether  or  not  incorporated) 
maintaining  the  plan  and  all  trades  or 
businesses  (whether  or  not 
incorporated)  under  common  control, 
within  the  meaning  of  Part  2612  of  this 
chapter,  with  such  trade  or  business.” 

"Single  employer  plan”—  In  response 
to  one  comment  suggesting  a  technical 
revision,  this  definition  has  been  revised 
to  read:  “  ‘Single  employer  plan’  meahs 
a  plan  maintained  by  one  trade  or 
business  (whether  or  not  incorporated) 
or  by  two  or  more  trades  or  businesses 
(whether  or  not  incorporated)  all  of 
which  are  under  common  control  within 
the  meaning  of  Part  2612  of  this 
chapter." 

"Money  purchase  plan ” — After 
consideration  of  two  comments 
suggesting  technical  revisions,  this 
definition  has  been  revised  to  read: 

“  ‘Money  purchase  plan’  means  an 
individual  account  plan,  as  defined  in 
section  3(34)  of  the  Act,  other  than  a 
profit-sharing  plan  or  a  stock  bonus 
plan,  in  which  the  employer’s 
contributions  are  fixed  or 
determinable.” 

"Normal  retirement  benefit" — One 
comment  objected  to  the  definition  in 
the  proposed  regulation  on  the  grounds 
that  “normal  retirement  benefit”  is 
adequately  defined  in  the  Act  and  need 
not  be  re-defined.  In  response,  the  PBGC 
has  revised  the  definition  to  incorporate 
by  reference  the  definition  of  normal 
retirement  benefit  in  the  vesting  rules  in 
Code  section  411(a)(9)  and  Treas.  Reg. 

§  1.411(a)-7(c). 

“Retirement  benefit ’’ — The  proposed 
rule  defined  a  “retirement  benefit"  as  "a 
benefit  payable  upon  normal,  early  or 
disability  retirement,  other  than  a 
welfare  benefit  described  in  section  3(1) 
of  the  Act,  to  a  participant  who  leaves 
or  has  left  covered  employment." 
(Emphasis  added.)  One  comment 
suggested  that  the  definition  be  modified 
to  include  former  employees  with  vested 
rights.  This  change  is  unnecessary 
because  the  definition  of  “participant” 
for  purposes  of  this  regulation  includes 
former  employees  with  vested  rights 
(other  than  former  employees  to  whom 


an  irrevocable  commitment  has  been 
made)  and  such  employees  have  a 
benefit  payable  upon  normal  retirement. 

The  PBGC  has  revised  the  definition 
to  include  a  benefit  payable  upon  late 
retirement.  This  change  is  discussed 
below  in  connection  with  the  reportable 
event  relating  to  an  amendment 
decreasing  benefits  payable. 

" Contributing  sponsor '’ — A  new 
definition  has  been  added.  The  term 
"contributing  sponsor"  is  defined  as 
“each  trade  or  business  that  is  obligated 
to  contribute  to  the  plan,  whether  or  not 
a  funding  waiver  or  variance  has  been 
granted  by  the  Secretary  of  Treasury.” 
This  term  is  discussed  below  in 
connection  with  the  three  new 
reportable  events. 

“Insurance  contract ”  and  "post¬ 
funding  ride r” — The  proposed  regulation 
defined  these  two  terms  because  these 
terms  were  used  in  the  reportable  event 
relating  to  an  inability  to  pay  benefits 
when  due.  The  definitions  of  these  terms 
have  been  deleted  because  these  terms 
are  no  longer  used  in  this  event  in  the 
final  regulation. 

Reporting  Requirements 

Requirement  of  notice — A  number  of 
comments  objected  to  the  amount  of 
information  required  to  be  filed  with  a 
30-day  notice  (proposed  §  2617.3(c)). 
Many  comments  objected  to  the 
administrative  expense  and  burden  that 
would  be  involved  in  providing  the 
required  information.  Some  comments 
suggested  specific  limited 
documentation  that  should  be  required 
( e.g .,  one  comment  suggested  filing  a 
description  of  the  event,  a  copy  of  the 
plan,  and  the  most  recent  annual  report). 
Others  suggested  that  the  plan 
administrator  submit  only  “pertinent" 
documentation.  One  comment  urged  that 
relevant  information  be  required  with 
the  annual  report  only.  Still  another 
requested  that  no  information  be 
required:  rather,  the  regulation  should 
identify  the  kinds  of  additional 
information  generally  needed  for  the 
PBGC  to  analyze  the  danger  of 
termination  and,  then,  based  on  its 
review  of  the  facts  in  a  particular  case, 
the  PBGC  could  require  such 
information  (or  other  information)  to  be 
submitted  later,  if  needed.  The  same 
comment  also  requested  an  explanation 
of  why  each  document  is  requested. 

After  consideration  of  these 
comments,  the  PBGC  has  decided  to 
eliminate  most  of  the  information  items 
listed  in  proposed  §  2617.3(c).  However, 
because  the  PBGC  has  decided  not  to 
prescribe,  at  this  time,  a  form  on  which 
a  30-day  notice  would  be  filed,  the 
PBGC  has  added  to  the  list  of  general 
information  required  in  a  30-day  notice 


some  information  that  previously  was 
included  on  the  proposed  form.  In 
addition,  the  PBGC  has  added  one  other 
item — a  brief  statement  of  the  pertinent 
facts  relating  to  the  reportable  event. 

The  final  regulation  requires  that  a  30- 
day  notice  include:  (1)  the  name  of  the 
plan;  (2)  the  name,  address,  and 
telephone  number  of  the  plan  sponsor(s); 
(3)  the  name,  address,  and  telephone 
number  of  the  plan  administrator;  (4)  the 
identification  number  assigned  to  the 
plan  sponsor  (EIN)  and  the  plan  (PIN); 

(5)  a  brief  statement  of  the  pertinent 
facts  relating  to  the  reportable  event;  (6) 
a  copy  of  the  current  plan  document;  (7) 
a  copy  of  the  most  recent  actuarial 
statement  and  opinion;  (8)  a  statement 
of  any  material  change  in  the  assets  or 
liabilities  of  the  plan  occurring  after  the 
date  of  the  most  recent  actuarial 
statement  and  opinion  relating  to  the 
plan;  and  (9)  a  copy  of  the  most  recent 
IRS  determination  letter  (§  2617.3(b)). 

The  PBGC  believes  that  the  information 
required  to  be  submitted  in  a  30-day 
notice  under  the  final  regulation  does 
not  impose  an  undue  burden  on  a  plan 
administrator  and  is  the  minimum 
necessary  for  the  corporation  to  review 
a  notice  on  a  timely  basis.  The  PBGC 
may,  of  course,  request  additional 
information  based  on  the  facts  and 
circumstances  of  each  case. 

One  comment  requested  clarification 
as  to  whether  the  information  to  be  filed 
should  be  current  as  of  the  date  the  30- 
day  notice  is  mailed  or  the  date  the 
reportable  event  occurred.  The  PBGC 
has  revised  the  regulation  (§  2617.3(b)) 
to  indicate  that  the  above  nine 
information  items  required  to  be  filed  in 
the  notice  should  be  as  current  as 
practical  as  of  the  date  the  30-day  notice 
is  mailed.  (As  a  practical  matter,  though, 
it  is  expected  that  there  will  be  few 
situations  in  which  there  is  a  material 
difference  between  the  information  as  of 
the  date  of  the  event  and  information  as 
of  the  mailing  date.) 

Section  2617.3(c)  sets  forth  additional 
information  that  must  be  provided  for 
certain  events.  The  additional 
information  required  in  §  2617.3(c)  is 
basically  the  same  as  the  information 
required  in  §  2617.3(d)  of  the  proposed 
regulation.  The  PBGC  has  revised  the  - 
additional  information  required,  as 
follows:  (1)  for  an  event  described  in 
§  2617.13(a)  (relating  to  a  decrease  in 
benefits  payable),  to  eliminate  the 
requirement  to  file  any  additional 
information;  (2)  for  an  event  described 
in  §  2617.16(a)  (relating  to  a  minimum 
funding  violation),  to  include  financial 
information  relating  to  the  plan  sponsor; 
(3)  for  an  event  described  in  §  2617.17(a) 
(relating  to  an  inability  to  pay  benefits 
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when  due),  to  include  more  specific 
information  concerning  the  failure  to 
pay  benefits  and  the  possibility  that 
failure  will  continue;  (4)  for  an  event 
described  in  §  2617.18(a)  (relating  to  a 
distribution  to  a  substantial  owner)  to 
eliminate  the  requirement  to  include 
information  concerning  nonforfeitable 
benefits  which  are  not  funded;  and  (5) 
for  an  event  described  in  §  2617.23(a) 
(relating  to  a  transaction  involving  a 
change  of  employer)  to  include  financial 
information  relating  to  each  member  of 
the  plan  sponsor’s  controlled  group 
before  and  after  the  transaction  and  to 
eliminate  the  requirement  to  include 
information  concerning  nonforfeitable 
benefits  which  are  not  funded. 

Finally,  one  comment  requested  that 
the  PBGC  provide  in  the  regulation  that 
when  a  plan  administrator  believes  that 
a  particular  reportable  event  notice  need 
not  contain  all  of  the  information 
required  under  §  2617.3,  the  plan 
administrator  may  request  that  the 
PBGC  waive  the  filing  of  certain 
information.  The  PBGC  believes  that  in 
almost  all  cases  the  information 
required  to  be  filed  will  be  necessary  to 
the  processing  of  the  case  by  the  PBGC. 
The  PBGC  also  believes  that  the 
submission  of  the  information  required 
under  §2617.3  will  not  impose  an 
unreasonable  burden  on  a  plan 
administrator.  Accordingly,  no  formal 
procedure  for  a  plan  administrator  to 
request  a  waiver  is  being  adopted.  In 
addition,  proposed  §  2617.3(f),  relating  to 
waiver  of  the  obligation  to  file,  has  been 
deleted. 

Reporting  events  on  annual  report — 
The  proposed  rule  provided  that  even  if 
the  plan  administrator’s  obligation  to 
file  a  30-day  notice  is  waived,  the  plan 
administrator  is  still  required  to  report 
the  occurrence  of  the  event  on  the  plan’s 
annual  report  (proposed  §  2617.3(a)(2)). 
One  comment  suggested  that  the  PBGC 
eliminate  from  the  annual  report  any 
event  for  which  the  30-day  notice  is 
waived,  other  than  those  events  for 
which  notice  will  be  provided  to  the 
PBGC  by  the  DOL  or  the  IRS.  The  PBGC 
is  not  empowered  to  relieve  a  plan 
administrator  from  the  statutory 
obligation  to  include  reportable  events 
in  the  annual  report.  The  PBGC  has 
added  a  separate  section  (§  2617.4)  to 
clarify  that  a  reportable  event  must  be 
reported  in  the  plan’s  annual  report 
whether  or  not  the  30-day  notice 
requirement  has  been  waived. 

Date  of  filing — Under  the  proposal,  a 
document  was  deemed  filed  with  the 
PBGC  on  the  date  of  receipt  by  the 
PBGC.  Some  comments  objected  to  this 
provision,  arguing  that  because  the 
proposal  would  significantly  reduce  the 


30-day  period,  and  would  unfairly  result 
in  a  violation  of  Title  IV  if  a  notice  is 
lost  in  the  mail,  the  date  of  filing  should 
be  considered  the  date  of  the  United 
States  postmark  stamped  on  the 
envelope.  The  PBGC  agrees  with  this 
suggestion  and  has  made  the  necessary 
change  (§  2617.6).  It  should  be  noted, 
however,  that  the  date  of  the  postmark 
will  be  considered  the  date  of  filing  only 
if  the  postmark  is  made  by  the  United 
States  Postal  Service  and  only  if  the 
document  is  mailed  postage  prepaid, 
properly  packaged  and  addressed.  If  the 
above  conditions  are  not  met,  the  date 
of  filing  is  the  date  the  PBGC  receives 
the  document. 

Specific  Reportable  Events 

Title  I  noncompliance — One  comment 
objected  to  the  requirement  in  proposed 
section  2617.4  that  any  violation  of  Title 
I  be  reported  in  the  annual  report  and 
requested  that  the  PBGC  interpret  the 
phrase  ‘‘not  in  compliance  with  Title  I  of 
the  Act"  in  section  4043(b)(1)  as 
covering  only  those  parts  of  Title  I  that 
correspond  to  the  tax  qualification 
requirements  of  Code  section  401(a). 

This  comment  contended  that:  (1)  this 
event  could  include  many  situations  that 
are  not  indicative  of  plan  or  employer 
financial  problems  or  possible  need  for 
plan  termination,  and  (2)  the  events  in 
section  4043(b)(1)  (Title  I  noncompliance 
and  tax  disqualification)  are  only 
intended  to  relate  to  tax 
disqualification.  The  PBGC  has  rejected 
this  comment  because  the  suggested 
construction  of  section  4043(b)(1)  is 
unsupported  by  the  statutory  language. 
In  addition,  the  PBGC  notes  that  in 
section  4043(b)(8),  the  only  other 
paragraph  in  section  4043(b)  with  two 
discrete  events,  the  two  events  are 
unrelated.  Section  4043(b)(8)  includes 
both  plan  mergers,  consolidation  or 
transfers  and  an  alternative  method  of 
compliance  with  the  reporting  and 
disclosure  requirements  under  Title  I. 

Amendment  decreasing  benefits 
payable — Under  the  proposed 
regulation,  a  reportable  event  occurs 
when  an  amendment  to  a  plan  is 
adopted  if,  under  the  amendment,  any 
participant’s  retirement  benefit  may  be 
decreased  (proposed  §  2617.5).  The  final 
regulation  provides  that  a  reportable 
event  occurs  only  if  the  decrease  is  in  a 
benefit  payable  from  employer 
contributions  (§  2617.13). 

Several  comments  objected  to  the 
PBGC  treating  as  a  reportable  event  the 
adoption  of  an  amendment  if,  under  the 
amendment,  there  is  “a  decrease  or 
potential  decrease  in  the  amount  of  any 
accrued  retirement  benefit  or  the 
retirement  benefit  that  would  accrue  in 
the  future"  (emphasis  added).  Some 


comments  suggested  that  this  event  be 
limited  to  reductions  in  accrued  benefits 
[i.e.  benefits  payable  as  of  the  date  an 
amendment  is  adopted).  One  such 
comment  stated  that  the  proposed 
regulation  requires  reporting  of  changes 
that  do  not  portend  plan  termination. 
Another  comment  urged  that  this  event 
only  apply  to  the  elimination  of  any  type 
of  retirement  benefit  and  an  increase  in 
age,  service  or  other  requirements  for 
benefit  entitlement. 

The  PBGC  believes  that  treating  a 
decrease  or  a  potential  decrease  in 
accrued  benefits  or  future  accruals  as  a 
reportable  event  is  consistent  with  the 
language  in  section  4043(b)(2)  and  the 
purpose  of  section  4043.  Section 
4043(b)(2)  applies  to  the  adoption  of  an 
amendment  to  a  plan  under  which  "the 
benefit  payable  *  *  *  may  be 
decreased”  (emphasis  added).  It  is 
significant  that  Congress  used  the  term 
“benefit  payable”  in  section  4043(b)(2), 
not  accrued  benefit.  The  term  “accrued 
benefit”  found  in  section  204(g)  of  the 
Act  and  section  411(d)(6)  of  the  Code, 
both  of  which  relate  to  reductions  in 
accrued  benefits,  does  not  apply  to 
benefits  that  might  accrue  in  the  future. 
The  use  of  the  term  "benefit  payable”  in 
section  4043(b)(2),  a  broader  term, 
indicates  a  legislative  intent  that  section 
4043(b)(2)  apply  in  circumstances  other 
than  or  in  addition  to  the  reduction  of 
accrued  benefits,  e.g.,  prospective 
reductions  in  benefits.  This  is  consistent 
with  the  purpose  of  section  4043,  since  a 
prospective  reduction  or  benefits  may 
be  as  indicative  of  the  need  for  the 
PBGC  to  scrutinize  a  plan  as  a  reduction 
in  accrued  benefits.  In  addition,  the 
reference  to  a  "potential  decrease”  in 
section  2617.13  reflects  the  use  of  the 
term  "may  be  decreased”  in  section 
4043(b)(2),  which  seems  to  evidence 
Congressional  intent  to  widen  the 
application  of  this  reportable  event  to 
cover  a  plan  amendment  that  creates  the 
possibility  of  a  prospective  reduction  in 
benefits,  as  well  as  an  amendment  that 
results  in  an  actual  reduction. 

A  number  of  comments  objected  to 
the  PBGC  treating  as  a  reportable  event 
the  adoption  of  an  amendment  designed 
to  integrate  a  plan’s  benefit  formula 
with  Social  Security  benefits  or  to 
increase  the  level  of  integration.  Other 
comments  requested  the  PBGC  to  waive  ' 
the  30-day  notice  requirement  for  such 
situations.  The  PBGC  has  decided  that 
such  amendments  are  reportable  events 
as  described  in  section  4043  since  they 
may  result  in  a  reduction  in  the  benefit 
payable.  However,  the  PBGC  has  added 
a  special  rule  in  the  waiver  provisions  in 
section  2617.13  to  waive  the  30-day 
reporting  requirement  for  an  amendment 
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under  which:  (1)  the  plan  becomes 
integrated  with  Social  Security  benefits, 
(2)  the  level  of  integration  is  increased, 
or  (3)  the  method  of  integration  is 
changed.  The  same  rules  would  apply  in 
the  case  of  Railroad  Retirement  benefits. 
The  PBGC  also  has  included  a  definition 
of  "Social  Security  benefits”  and 
"Railroad  Retirement  benefits"  in 
section  2617.2. 

A  few  comments  raised  questions 
about  the  interpretation  of  the  term 
"potential  decrease”.  One  comment 
requested  that  the  PBGC  limit  the 
application  of  “potential  decrease"  to 
specifically  enumerated  situations, 
because  this  term  may  cover  so  many 
possible  events.  The  PBGC  recognizes 
that  the  term  "potential  decreases”  may 
apply  to  many  situations,  such  as  those 
described  in  the  next  two  paragraphs, 
but  it  does  not  believe  it  is  necessary  or 
prudent  to  attempt  to  enumerate  these 
situations  in  the  regulation. 

Another  comment  asked  whether  a 
reportable  event  occurs  upon  the 
adoption  of  a  plan  amendment  that  is 
not  intended  to  decrease  benefits  but 
“may  occasionally  have  that  effect  on 
some  individuals",  such  as  the  result  of 
a  change  in  the  benefit  formula  from  a 
career  earnings  plan  to  a  final  average 
salary  with  a  lower  percentage  formula. 
Another  comment  noted  that  many 
amendments  change  the  benefit  formula 
from  career  average  to  final  pay.  While 
these  amendments  are  intended  to 
increase  benefits  for  most  participants, 
they  may  adversely  affect  a  few 
participants  because,  for  example,  a 
participant's  compensation  is 
subsequently  reduced.  In  response  to 
these  comments,  the  final  regulation 
provides  in  §  2617.13(d)(2)  that  projected 
benefits,  and  therefore  potential  benefit 
increases  or  decreases,  should  be 
determined  based  upon  the  salary  scale 
used  in  the  plan’s  actuarial  assumptions. 
For  this  purpose,  the  plan  should  assume 
that  each  participant’s  salary  will 
increase  until  normal  retirement  age  in 
accordance  with  the  salary  scale  used 
by  the  plan’s  actuary.  If  the  plan 
changes  from  a  career  average  to  a  final 
pay  benefit  formula  and  uses  a  salary 
scale  to  project  future  benefits  levels 
that  has  salary  increasing  up  to  normal 
retirement  age,  but  retains  the  same 
percentage  benefit  formula,  there  is  no 
reportable  event  because  the  new 
formula  would  always  provide  a  higher 
benefit  under  the  assumptions  used. 
However,  if  the  percentage  formula  is 
reduced,  it  will  be  necessary  to  project 
the  benefits  of  participants  at  various 
ages  to  determine  whether  their  benefits 
would  be  lower  under  the  new  formula 
than  under  the  old  formula. 


One  comment  requested  that  the  final 
regulation  provide  that  no  reportable 
event  occurs  if  a  plan  amendment 
provides  for  a  minimum  benefit  based 
on  a  continuation  of  the  old  benefit 
formula  at  the  participant’s  wage  level 
as  of  the  date  of  the  change.  Because 
such  an  amendment  may  result  in  a 
decrease  in  the  benefits  payable,  under 
the  final  regulation,  as  under  the 
proposal,  this  is  a  reportable  event. 

One  comment  requested  the  PBGC  to 
clarify  in  the  final  regulation  whether  a 
reduction  in  option  factors  or  early 
retirement  factors  resulting  from  a 
change  in  actuarial  assumptions  is  a 
reportable  event.  Another  comment 
objected  to  the  PBGC  treating  as  a 
reportable  event  a  change  in  the 
actuarial  factors  underlying  an  early 
retirement  benefit  calculation,  arguing 
that  this  is  unduly  burdensome  and  not 
within  the  scope  of  ERISA.  Under  the 
final  regulation,  as  in  the  proposed 
regulation,  a  change  in  the  actuarial 
factors  used  to  compute  optional  forms 
of  payment  of  a  retirement  benefit  is  not 
a  reportable  event.  A  change  in  the 
actuarial  factors  used  to  compute  early 
retirement  benefits  that  may  result  in  a 
lower  normal  form  of  payment  at  any 
age  is  a  reportable  event.  These  results 
follow  from  the  language  of  §  2617.13. 
Furthermore,  the  PBGC  believes  that 
these  results  are  consistent  with  section 
4043(b)(2)  of  ERISA  and  the  purpose  of 
section  4043,  as  discussed  above.  In 
addition,  since  the  plan  administrator’s 
obligation  is  only  to  report  such  events 
in  the  plan’s  annual  report  [i.e.,  there  is 
no  30-day  notice  requirement),  there  is 
not  an  undue  burden  on  the  plan 
administrator. 

One  comment  suggested  that  the 
regulation  provide  that  a  reportable 
event  has  not  occurred  where  a 
decrease  in  a  participant’s  anticipated 
benefit  under  a  plan  is  offset  by  an 
increase  in  the  participant's  anticipated 
benefit  under  another  plan  maintained 
by  a  trade  or  business  within  the  same 
controlled  group.  The  PBGC  has  rejected 
this  suggestion  because,  under  section 
4043,  the  occurrence  of  a  reportable 
event  is  determined  on  a  plan-by-plan 
basis.  Thus,  section  4043(b)(2)  provides 
that  a  reportable  event  occurs  “when  an 
amendment  of  the  plan  is  adopted  if, 
under  the  amendment,  the  benefit 
payable  with  respect  to  any  participant 
may  be  decreased”  (emphasis  added). 
However,  the  30-day  notice  for  this 
event  is  waived  when  there  is  an 
offsetting  benefit  increase  in  another 
plan  covering  the  same  participants  that 
is  maintained  by  a  member  of  the  same 
controlled  group. 


By  modifying  the  definition  of 
“retirement  benefit”,  the  PBGC  has 
revised  this  event  to  include  a  decrease 
or  potential  decrease  in  a  benefit 
payable  upon  late  retirement. 

The  PBGC  has  revised  the  30-day 
notice  requirement  with  respect  to  this 
event.  Under  the  final  regulation,  the  30- 
day  notice  requirement  is  waived  unless 
the  following  three  conditions  exist. 

First,  the  plan  has  100  or  more 
participants  as  of  the  end  of  the 
previous  plan  year.  This  represents  a 
change  in  the  date  as  of  which  the 
number  of  participants  should  be 
determined;  under  the  proposal,  the 
determination  date  was  the  date  of 
adoption  of  the  amendment.  This  change 
is  designed  to  minimize  the  burden 
imposed  on  the  plan  administrator  by 
enabling  the  plan  administrator  to  count 
participants  as  of  the  same  date  for 
purposes  of  both  the  annual  report  and 
this  reportable  event.  Second,  the 
amendment  results  in:  (a)  a  decrease  in 
the  already  accrued  normal  retirement 
benefit  of  any  participant;  or  (b)  a 
decrease  of  more  than  50  percent  in  the 
amount  of  the  normal  retirement  benefit 
that  would  accrue  in  the  future  with 
respect  to  more  than  50  percent  of  the 
number  of  active  participants  in  the  plan 
as  of  the  end  of  the  previous  plan  year. 
The  test  in  the  proposed  rule  related  to  a 
10  percent  decrease  in  the  normal 
retirement  benefit  for  more  than  10 
percent  of  the  participants.  That  test  has 
been  eliminated  because  of  the 
administrative  difficulty  involved  in 
applying  that  test.  The  new  30-day 
notice  requirement  focuses  specifically 
on  only  those  classes  of  events  for 
which  the  PBGC  has  determined  a  30- 
day  notice  is  essential.  Third,  the 
amendment  is  not  adopted  in  order  to 
comply  with  the  requirements  of  any 
federal  law  ( e.g .,  the  Internal  Revenue 
Code).  The  proposed  regulation  referred 
only  to  amendments  not  adopted  in 
order  to  avoid  or  to  correct 
discrimination  prohibited  under  the 
Code.  The  PBGC  has  revised  the  third 
test  in  recognition  of  the  fact  that  the 
adoption  of  an  amendment  to  comply 
with  other  Code  provisions  or  other 
federal  law  does  not  normally  indicate  a 
plan  in  danger  of  termination,  even  if  the 
amendment  may  result  in  a  decrease  or 
potential  decrease  in  a  benefit  payable 
to  any  participant. 

One  comment  suggested  that  since 
this  event  must  be  reported  on  the 
annual  report,  the  PBGC  should  consider 
whether  it  needs  earlier  notification. 

The  PBGC  believes  that  a  decrease  in 
benefits  payable  is  one  of  the  most 
significant  reportable  events  because  it 
is  very  likely  to  be  indicative  of 
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employer  financial  hardship  or  a  danger 
of  plan  termination.  To  delay  reporting 
of  a  benefit  decrease  for  as  long  as  one 
and  one-half  years  after  the  decrease 
could  have  an  adverse  impact  on 
participants  and  the  PBGC.  Accordingly, 
it  would  be  inappropriate  to  waive 
entirely  the  30-day  notice  requirement 
for  this  event  and  rely  exclusively  on 
annual  reports. 

The  same  comment  also  requested 
that  the  PBGC  consider  waiving  the  30- 
day  notice  requirement  where  a  plan  is 
amended  to  increase  the  vesting 
requirements  for  entitlement  to  a  normal 
retirement  benefit.  The  PBGC  has 
rejected  this  suggestion  because  such  an 
increase  may  well  be  indicative  of  a 
plan  in  danger  of  termination. 

One  comment  suggested  that  in  the 
case  of  a  collectively  bargained  plan, 
there  should  be  a  waiver  of  the  30-day 
notice  requirement  for  amendments  that 
do  not  curtail  benefits  during  the  term  of 
the  bargaining  agreement  but  which 
might  reduce  future  benefit  accruals  for 
many  participants.  The  comment  stated 
that  there  should  be  a  waiver  because  it 
is  likely  in  a  collectively  bargained  plan 
that  the  flat  dollar  benefit  amount  will 
be  increased  in  future  negotiations.  The 
same  comment  also  urged  that  the  30- 
day  notice  requirement  for  the  event  be 
waived  unless  there  is  a  “material 
reduction”  in  the  retirement  benefit  of 
all  participants.  As  noted  above,  PBGC 
has,  in  this  final  rule,  expanded  the 
waiver  provisions  for  this  event.  The 
PBGC  believes  that  it  would  be 
inappropriate  to  expand  the  waiver 
further  for  collectively  bargained  plans. 

Finally,  one  comment  stated  that  the 
reference  to  "normal  retirement  age”  in 
proposed  §  2617.5(c)(1)  in  the  special 
computation  rules  for  computing  the 
amount  of  a  decrease  in  the  amount  of 
the  normal  retirement  benefit  for 
purposes  of  the  waiver  provisions  is 
confusing  because  the  Act  defines  that 
term  in  section  3(24)  without  regard  to 
the  age  at  which  full  accrued  benefits 
are  payable.  The  comment  suggested 
that  the  30-day  notice  requirement 
should  be  written  without  reference  to 
"normal  retirement  age”.  The  final 
regulation  (§  2617.13(d)(1))  uses  the  age 
at  which  the  normal  retirement  benefit 
is  payable  instead  of  the  "normal 
retirement  age”  for  purposes  of 
comparing  benefits  before  and  after  a 
plan  amendment  that  changes  the  age  at 
which  the  benefit  is  payable. 

Active  participant  redaction — Several 
comments  requested  the  PBGC  to 
authorize  a  plan  administrator  to  use 
annual  census  participation  data  to 
determine  whether  a  reportable  event 
has  resulted  from  a  decrease  in  the 
number  of  active  participants.  These 


comments  suggested  the  use  of  year  end 
participation  data  since  that  data  is 
already  being  compiled  for  purposes  of 
other  reporting  requirements  under  the 
Act.  One  comment  stated  that  it  would 
impose  “an  unreasonable  and  costly 
administrative  burden  upon 
administrators  to  constantly  monitor  the 
[number  of]  active  participants” 

Another  comment  stated  that  for 
multiemployer  and  multiple  employer 
plans  employment  is  often  irregular  and 
whether  an  idividual  is  a  participant  can 
generally  be  determined  only  when  the 
plan  records  are  available  for  a  plan 
year. 

The  PBGC  has  decided  against 
specifically  authorizing  in  the  final 
regulation  the  use  of  annual  participant 
data.  The  PBGC  believes  that  this  event 
does  not  require  daily  monitoring  of  the 
number  of  active  participants.  A  plan 
administrator’s  obligation  is  merely  to 
report  an  active  participant  reduction 
when  the  plan  administrator  knows  or 
has  reason  to  know  about  the 
occurrence  of  an  active  participant 
reduction.  There  is  no  violation  of  Title 
IV  if,  for  any  reason  (e.g.,  plan  records 
are  compiled  on  a  yearly  basis),  the  plan 
administrator  does  not  know  or  has  no 
reason  to  know  of  any  active  participant 
reduction  that  is  a  reportable  event.  (It 
is  not  the  intention  of  the  PBGC  to 
require  a  change  in  current  reasonable 
record  keeping  methods  in  order  to 
comply  with  this  event.)  On  the  other 
hand,  there  will  be  situations  where  the 
plan  administrator  should  know  of  the 
occurrence  of  a  reportable  event  without 
regard  to  when  plan  records  are 
updated.  For  example,  if  40  percent  of 
the  employees  under  a  single  employer 
plan  are  separated  from  employment, 
the  PBGC  would  expect  that  plan 
administrator  should  not  be  relieved  of 
his  or  her  reporting  obligations  in  all 
situations  simply  because  plan  records 
are  compiled  on  a  yearly  basis. 

A  related  question  is  what  should  be 
the  base  point  in  time  for  determining 
the  number  of  active  par  ticipants  in 
order  to  be  able  to  measure  the 
percentage  decrease,  if  any,  in  the 
number  of  active  participants  during  the 
plan  year?  The  PBGC  has  added  a 
special  rule  for  this  event  under  which  a 
plan  administrator  need  not  determine 
the  number  of  active  participants  as  of 
the  beginning  of  a  plan  year,  if,  instead, 
he  or  she  determines  the  number  as  of 
the  end  of  the  preceding  year 
(§  2617.14(c)).  The  PBGC  believes  that 
the  number  of  active  participants  as  of 
the  beginning  of  a  plan  year  should  not 
be  significantly  different  from  the 
number  as  of  the  end  of  the  previous 
plan  year.  Further,  the  special  rule  will 


enable  a  plan  administrator  to  avoid 
establishing  a  new  system  of  records  for 
purposes  of  determining  the  number  of 
active  participants  as  of  the  beginning  of 
the  plan  year  and,  instead,  to  use 
information  that  is  required  to  be 
reported  by  plans  for  other  purposes 
under  the  Act. 

One  comment  suggested  that  the 
PBGC  consider  whether  it  needs  to  be 
notified  of  an  active  participant 
reduction  before  it  receives  a  plan’s 
annual  report.  The  comment  asked  why, 
in  the  proposed  regulation,  the  PBGC 
waived  the  30-day  notice  requirement 
for  an  IRS  determination  of  a  partial 
termination,  which  usually  means  a  20 
percent  decrease  in  plan  participation, 
but  not  for  an  active  participant 
reduction.  The  PBGC  believes  that  an 
active  participant  reduction  is  highly 
indicative  of  plan  or  employer  financial 
problems.  Delaying  reporting  of  this 
event  for  as  long  as  one  and  one-half 
years  could  have  a  serious  adverse 
impact  on  the  participants,  and  the 
PBGC.  In  the  case  of  an  IRS 
determination  of  a  partial  termination, 
the  PBGC  has  waived  the  30-day  notice 
requirment  because  the  IRS  is  required 
to  notify  the  PBGC  when  it  makes  such  a 
determination.  However,  a  partial 
termination  does  not  automatically 
occur  when  there  is  a  20  percent 
decrease  in  plan  participation. 
Accordingly,  the  significance  of  a 
decline  in  participation  makes  it 
important  that  the  PBGC  receive  notice 
from  the  plan  administrator  of  an  active 
participant  reduction  as  soon  as 
possible. 

Several  comments  requested  the 
PBGC  to  clarify  the  active  participant 
reduction  waiver  provision.  One 
comment  expressed  confusion  about 
whether  one  or  both  of  the  tests  in 
proposed  §  2617.6(b)  needed  to  be 
satisfied  in  order  to  qualify  for  a  waiver 
of  the  30-day  notice  requirement. 
Another  comment  stated  that  the 
regulation  was  unclear  whether  in 
applying  the  second  test  (relating  to 
aggregating  the  total  number  of  active 
participants  in  all  the  employer’s 
covered  plans)  a  plan  administrator 
could  include  active  participants  in  the 
employer’s  defined  contribution  plans. 

The  PBGC  has  revised  the  waiver 
provision  to  clarify  two  points.  First,  the 
waiver  provision  is  applicable  if  there 
are  less  than  100  participants  in  the  plan 
or  there  is  an  insignificant  reduction  in 
the  total  number  or  active  participants 
in  all  of  the  employer’s  covered  plans. 
Second,  for  purposes  of  the  second  test, 
the  plan  administrator  may  take  into 
account  only  the  total  number  of  active 
participants  in  all  of  the  employer’s 
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single  employer  defined  benefit  plans 
covered  under  Title  IV. 

The  PBGC  notes  that  the  final 
regulation,  like  the  proposed  regulation, 
provides  that  the  30-day  notice 
requirement  is  not  waived  if  the  plan 
has  100  or  more  participants  as  of  the 
beginning  of  the  current  or  previous  plan 
year.  The  beginning  of  the  plan  year  is 
used  because  this  reportable  event  uses 
the  beginning  of  the  plan  year  as  the 
base  point  in  time  for  determining  the 
number  of  active  participants  in  order  to 
be  able  to  measure  the  percentage 
decrease.  However,  the  plan 
administrator  may  determine  the 
number  of  participants  as  of  the  end  of 
the  two  immediately  preceding  plan 
years  (§  2617.14(c)). 

Failure  to  meet  minimum  funding 
standards — One  comment  suggested 
that  the  PBGC  waive  the  30-day  notice 
requirement  for  this  event,  because  a 
minimum  funding  violation  does  not 
necessarily  mean  a  plan  is  in  trouble 
and  “this  information  would  be 
discovered  at  the  time  of  the  normal 
actuarial  report.”  The  PBGC  has 
rejected  this  suggestion  because  the 
occurrence  of  this  event  may  indicate 
serious  plan  and  employer  financial 
problems  and  thus  requires  a  PBGC 
review  of  the  facts  and  circumstances  as 
soon  as  possible;  a  delay  in  notification 
of  this  event  may  have  a  serious  adverse 
impact  on  the  PBGC  and  participants. 

Two  comments  suggested  that  the 
PBGC  waive  the  30-day  notice 
requirement  in  situations  where  the 
period  for  making  a  contribution  to  the 
funding  standard  account  is  extended 
beyond  the  due  date  for  the  annual 
report,  since  the  PBGC  will  receive 
notice  of  the  occurrence  of  this  event 
when  it  receives  a  copy  of  the  annual 
report  from  the  IRS.  The  PBGC  has 
rejected  this  comment  A  contribution 
for  a  plan  year  must  be  made  within  two 
and  one-half  months  after  the  close  of 
the  plan  year,  or  an  extended  period  of 
up  to  eight  and  one-half  months  under 
regulations  prescribed  by  the  Secretary 
of  the  Treasury.  The  Secretary  of  the 
Treasury  has  issued  regulations 
automatically  extending  the  period 
during  which  contributions  must  be 
made  for  a  plan  year  to  eight  and  one- 
half  months  after  the  close  of  the  plan 
year — more  than  a  month  later  than  the 
annual  report  deadline.  See  Treas.  Reg. 

§  11 .41 2(c)— 12(b).  As  long  as  the 
deadline  for  contributions  is  later  than 
that  for  reporting,  it  will  be  impossible 
to  determine  delinquencies  in 
contributions  in  time  for  the  annual 
report.  Therefore,  the  PBGC  has 
determined  that  it  is  necessary  to 


maintain  the  30-day  reporting 
requirement. 

Inability  to  pay  benefits  when  due — 
Under  the  proposed  regulation,  a 
reportable  event  occurs  when  a  plan  is 
unable  to  pay  full  promised  benefits 
when  due  in  the  form  prescribed  by  the 
plan.  Special  rules  are  included  for 
determining  when  a  plan  is  unable  to 
provide  full  promised  benefits 
depending  on  the  form  in  which  benefits 
are  provided  (proposed  §  2617.9(b)).  " 
Administrative  delays  or- difficulties 
caused  by,  for  example,  the  absence  for 
fewer  than  two  full  benefit  payment 
periods  of  the  person  authorized  to 
make  or  approve  benefit  payments,  or 
the  need  to  verify  participants’  eligibility 
to  receive  benefits,  do  not  result  in  a 
plan  being  considered  unable  to  pay  full 
promised  benefits  when  due. 

The  final  regulation  has  been  revised 
to  provide  that  a  plan  is  unable  to  pay 
benefits  when  due  if  the  plan  does  not 
pay  any  participant  who  is  then  entitled 
to  benefit  payments,  the  full  promised 
benefits  to  which  he  or  she  is  entitled  in 
the  form  prescribed  under  the  terms  of 
the  plan  (§  2617.7(a)).  For  example,  a 
plan  is  unable  to  pay  benefits  when  due 
if  an  insurer  from  which  the  plan  has 
purchased  a  group  insurance  contract 
that  contains  a  post-funding  rider  does 
not  pay  a  participant  his  or  her  benefit 
in  the  form  prescribed  under  the  terms 
of  the  plan. 

Except  for  a  substantive  change  with 
respect  to  proposed  §  2613.3(b)  (relating 
to  a  group  insurance  contract  that 
contains  a  post-funding  rider),  the 
special  rules  in  proposed  §  2617.9(b) 
(relating  to  the  form  in  which  benefits 
are  provided)  have  been  dropped  for 
editorial  reasons.  Similarly,  the 
regulation  no  longer  specifically 
provides  that  this  event  will  generally 
occur  when  a  plan  currently  has 
inadequate  assets  to  pay  full  promised 
benefits  as  they  come  due,  or  when  full 
promised  benefits  are  not  paid  because 
of  asset  liquidity  problems  (proposed 
§  2617.9(a)).  This  too  was  dropped  for 
editorial  reasons.  Such  changes  were 
made  because  they  did  not  add  anything 
to  the  general  rule  in  §  2617.17(a). 
Further,  the  rule  relating  to 
administrative  delays  has  been  revised 
to  provide  that  a  plan  shall  not  be 
treated  as  being  unable  to  pay  benefits 
when  due  if  its  failure  to  pay  benefits  is 
caused  solely  by:  (1)  the  need  to  verify 
any  participant’s  eligibility  for  benefits, 

(2)  inability  to  locate  any  participant,  or 

(3)  any  other  administrative  delay  if 
such  delay  lasts  less  than  the  shorter  of 
two  months  or  two  full  benefit  payment 
periods. 

One  comment  suggested  that  the 
regulation  provide  that  a  plan  is  nt 


unable  to  pay  benefits  when  due  merely 
because  plan  assets  are  currently 
inadequate  to  pay  all  benefits  due  at  a 
future  date.  The  PBGC  believes  that  the 
interpretation  of  section  4043(b)(6) 
stated  in  the  comment  is  correct  and 
that  this  interpretation  is  now  clear 
under  §  2617.17(a),  as  revised. 

The  inability  of  a  plan  to  pay  benefits 
when  due  is  one  of  the  statutory  bases 
for  action  under  section  4042  of  the  Act. 
The  PBGC  notes  that  its  interpretation 
of  when  it  is  authorized  to  initiate 
involuntary  termination  proceedings 
under  section  4042(a)(2)  need  not 
coincide  with  its  interpretation  as  set 
forth  in  §  2617.17  of  when  a  reportable 
event  occurs  under  section  4043(b)(6). 

Distribution  to  a  substantial  owner — 
Under  the  proposed  rule,  a  30-day  notice 
for  this  event  is  required  only  when 
there  has  been  a  distribution  or 
distributions  with  a  value  of  $10,000  or 
more  to  a  substantial  owner  within  a  12- 
month  period,  all  or  a  portion  of  which 
is  attributable  to  a  benefit  which  is  in 
excess  of  the  maximum  guaranteeable 
benefit  for  substantial  owners  under 
Part  2609  of  this  chapter  for  the  year  in 
which  it  is  made  (proposed  §  2617.11(b)). 
One  comment  suggested  that  the  30-day 
notice  requirement  in  the  case  of  a 
distribution  to  a  substantial  owner  be 
waived  entirely  for  plans  with  fewer 
than  100  participants  since  (1)  the 
administrative  cost  of  determining  the 
value  of  a  distribution  at  irregular 
intervals  during  the  year  would  impact 
most  severely  on  smaller  plans,  (2)  the 
notification  requirement  is  more 
sweeping  where  an  annuity  contract  is 
the  vehicle  for  retirement  benefits  than 
in  a  non-insured  fund  because  of  the 
rules  for  valuing  irrevocable 
commitments,  and  (3)  the  recapture 
provisions  of  section  4045  adequately 
protect  the  PBGC. 

The  PBGC  has  rejected  this  suggestion 
for  several  reasons.  First,  the  PBGC 
believes  that  the  30-day  notice 
requirement  will  apply  in  very  few 
situations,  but  when  it  does  it  will  most 
likely  involve  a  small  plan.  A  large 
distribution  in  a  small  plan  is  likely  to 
have  a  serious  impact  on  the  plan. 
Second,  failure  to  receive  a  30-day 
notice  will  severely  impair  the  PBGC’s 
ability  to  apply  the  recapture  provisions 
of  section  4045  because  notification  on 
the  annual  report  may  not  be  timely. 
Third,  the  seriousness  of  the  event 
described  in  this  section  is  reflected  in 
the  fact  that  the  occurrence  of  such  an 
event  authorizes  the  PBGC  to  initiate 
involuntary  termination  proceedings 
under  section  4042(a)(3)  of  the  Act. 
Accordingly,  the  interests  of  other  plan 
participants  and  the  PBGC  outweigh  the 
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rare  instances  in  which  significant 
administrative  cost  and  inconvenience 
possibly  might  result  from  application  of 
the  30-day  notice  requirement. 

One  comment  suggested  that  in  the 
rules  for  valuing  a  distribution  in 
paragraph  (c)(2),  the  words  “to  the 
participant  and/or  his  beneficiary"  be 
added  after  "benefit  payable”  in  order 
to  eliminate  situations  where  the  trust 
has  power  to  retain  the  payments.  The 
PBGC  has  rejected  this  comment 
because  paragraph  (c)(2)  is  intended  to 
provide  valuation  rules  for  a  distribution 
in  the  form  of  an  irrevocable 
commitment,  i.e.,  an  insurer’s  obligation 
to  pay  a  participant  or  his  or  her 
beneficiary.  Paragraph  (c)(2)  thus  does 
not  apply  to  situations  where  the  trust 
has  power  to  retain  benefit  payments. 

The  same  comment  suggested  that  the 
PBGC  add  the  words  "to  a  participant 
and/or  beneficiaries,”  after  “equivalent” 
in  the  rules  for  determining  the  date  of  a 
distribution  of  an  irrevocable 
commitment  in  paragraph  (d)  in  order  to 
apply  to  the  situation  where  a  trustee 
purchases  an  insurance  contract  with 
payments  to  be  made  tb  or  at  the 
direction  of  the  trustee.  The  PBGC  has 
not  accepted  this  suggestion  because 
such  a  contract  is  not  an  "irrevocable 
commitment”  as  defined  in  §  2617.2. 

Plan  merger,  consolidation  or 
transfer — Under  the  proposal,  the  30- 
day  notice  requirement  is  partially 
waived  for  this  event.  In  general,  under 
the  proposed  rule,  a  30-day  notice  is 
required  when  a  multiemployer  plan 
(within  the  meaning  of  section  414(f)  of 
the  Code)  merges  or  consolidates  with 
or  transfers  (or  receives)  assets  or 
liabilities  to  (or  from)  any  other  plan,  or 
when  a  single  employer  plan  with  100  or 
more  participants  merges  or 
consolidates  with  or  transfers  assets  or 
liabilities  to  a  plan  maintained  by  a 
different  employer  [i.e.,  an  employer 
who  is  not  a  member  of  the  same  group 
of  trades  or  businesses  under  common 
control,  within  the  meaning  of  part  2612 
of  this  chapter)  (proposed  §  2617.11(a)). 
Proposed  §  2617.11(b)(2)  contains  a 
special  rule  under  which  a  30-day  notice 
need  not  be  filed  if  there  is  a  transfer  of 
assets  or  liabilities  pursuant  to  a 
reciprocity  or  portability  agreement. 

Some  comments  urged  the  PBGC  to 
waive  the  30-day  notice  requirement  for 
all  plan  mergers,  consolidations  or 
transfers  oi  assets  or  liabilities.  One 
comment  endorsed  the  proposed  rule 
but  suggested  clarification  of  the 
provision  relating  to  the  merger  of  a 
single  employer  plan  with  a  plan 
maintained  by  a  different  employer. 

The  PBGC  has  decided  to  waive  the 
30-day  notice  requirement  for  any 
reportable  event  under  this  section 


because  the  PBGC  expects  to  receive 
information  from  the  IRS  concerning 
plan  mergers,  consolidations  or  transfers 
of  assets  or  liabilities.  (A  plan 
administrator  is  required,  pursuant  to 
section  6058(b)  of  the  Code,  to  file  a 
notice  with  the  IRS  at  least  30  days  prior 
to  the  occurrence  of  the  event.)3 

Alternative  method  of  compliance — In 
response  to  a  comment,  the  PBGC  has 
established  a  separate  section  for  this 
event,  §  2617.20.  In  response  to  another 
comment,  the  PBGC  has  revised  the 
alternative  method  of  compliance  event 
to  indicate  that  a  reportable  event 
occurs  only  if  the  Secretary  of  Labor 
prescribes  an  alternative  method  of 
compliance  for  a  particular  plan  or  a 
specific  limited  group  of  plans.  The 
PBGC  has  made  the  latter  change 
because  certain  reporting  and  disclosure 
forms  filed  by  a  class  of  plans  or  by  all 
plans  ( e.g .,  the  5500  series)  are 
considered  alternative  methods  of 
compliance  under  DOL  regulations. 

Bankruptcy,  insolvency  or  similar 
settlements;  liquidation  or  dissolution. — 
These  two  events  apply  to  single 
employer  plans  only.  One  comment 
suggested  that  the  PBGC  expand  the 
scope  of  these  two  events  to  apply  to 
multiple  employer  and  multiemployer 
plans,  possibly  with  a  3  percent  de 
minimis  rule  for  administrative 
feasibility.  The  PBGC  has  not  followed 
this  suggestion  because  the  PBGC 
believes  that,  in  view  of  the  number  and 
size  of  the  employers  in  many  multiple 
or  multiemployer  plans,  the  bankruptcy 
or  liquidation  of  one  employer  in  such 
plans  will  rarely  be  indicative  of  a 
possible  danger  of  termination. 
Moreover,  in  those  cases  where  a  major 
contributing  employer  is  bankrupt  or  is 
liquidated  or  dissolved,  the  PBGC 
should  be  so  advised  in  a  timely  manner 
either  as  a  reportable  event  as  a  result 
of  a  reduction  in  active  participants,  or 
under  §  4063  in  connection  with  the  plan 
administrator’s  notice  of  the  withdrawal 
of  a  substantial  employer. 

Under  the  proposed  regulation,  a 
reportable  event  occurs  when,  in  the 
case  of  a  single  employer  plan 
maintained  by  a  member  of  a  group  of 
trades  or  businesses  under  common 
control,  any  member  of  the  group 
(whether  or  not  contributing  to  the  plan) 
is  the  subject  of  bankruptcy,  insolvency 
or  similar  settlements  or  is  in  the 


3  Appropriate  changes  will  be  made  in  the  joint 
PBGC-IRS  proposed  procedure  to  eliminate 
duplicative  filing  requirements  under  §  §  4041(a)  and 
4043(b)(8)  of  the  Act  and  §§  401(a)  and  6058(b)  of 
the  Code,  as  described  in  the  PBGC’s  proposed 
revision  of  the  Notice  of  Intent  to  Terminate 
regulation,  published  on  July  24, 1979,  at  44  FR 
43404,  so  that  the  procedure  would  no  longer  apply 
to  plan  mergers,  consolidations  or  transfers  of  plan 
assets  or  liabilities. 


process  of  being  completely  liquidated 
or  dissolved.  One  comment  objected  to 
the  requirement  that  a  notice  be  filed  for 
each  plan  in  the  controlled  group.  The 
comment  recommended  that  the 
reporting  obligation  apply  with  respect  « 
to  a  plan  only  if  there  is  a  bankruptcy  or 
liquidation  of  a  trade  or  business  that 
contributes  to  the  plan  or  the  parent 
corporation  of  such  trade  or  business. 

The  PBGC  has  revised  both  events  to 
limit  the  events  to  situations  where  a 
contributing  sponsor  is  the  subject  of 
bankruptcy,  insolvency  or  similar 
settlements  or  is  in  the  process  of  being 
completely  liquidated  or  dissolved.  The 
PBGC  believes  that  where  a  bankruptcy 
or  liquidation  does  not  involve  a 
contributing  sponsor,  the  administrative 
burden  imposed  by  the  proposed  events 
is  unjustifiable  when  compared  to  the 
likely  danger  of,  or  need  for,  plan 
termination.  That  is,  while  bankruptcy 
or  liquidation  of  a  contributing  sponsor 
indicates  a  significant  danger  or 
possible  need  for  a  plan  termination,  the 
bankruptcy  or  liquidation  of  a  member 
of  a  contributing  sponsor’s  controlled 
group  is  far  less  likely  to  indicate  a 
danger  of  or  the  need  for  a  plan 
termination. 

In  addition,  the  PBGC  has  revised  the 
last  subparagraph  of  the  proposed 
bankruptcy  event  so  that  a  reportable 
event  occurs  if  a  contributing  sponsor 
undertakes  to  effect  any  other  non¬ 
judicial  composition,  extension  or 
settlement  with  substantially  all  its 
creditors. 

Transaction  involving  a  change  of 
employer — Proposed  §  2617.14(a) 
provides,  generally,  that  a  reportable 
event  occurs  when,  with  respect  to  a 
single  employer  plan  with  100  or  more 
participants  and  with  nonforfeitable 
benefits  which  are  not  funded,  there  is  a 
transaction  involving  the  assets  of  or  an 
ownership  interest  in  the  plan  sponsor 
and,  as  a  result,  the  plan  sponsor  is  or 
will  no  longer  be  a  member  of  the  same 
commonly  controlled  group,  or  there  is 
or  will  be  a  change  of  plan  sponsor. 
Proposed  §  2617.14(b)  provides,  in 
pertinent  part,  that  this  event  does  not 
cover  a  situation  in  which  there  is  no 
change  in  the  identity  of  the  employer 
(as  opposed  to  the  plan  sponsor),  as 
defined  in  proposed  §  2617.2. 

As  finalized  herein,  §  2617.23(a) 
applies  only  with  respect  to  a  single 
employer  plan  with  nonforfeitable 
benefits  which  are  not  funded  of  $1 
million  or  more.  The  substitution  of  $1 
million  threshold  for  the  100  or  more 
participant  test  should  further  limit  the 
scope  of  this  event.  The  PBGC  believes 
that  few,  if  any,  single  employer  plans 
with  fewer  than  100  participants  are 
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likely  to  have  nonforfeitable  benefits 
which  are  not  funded  of  $1  million  or 
more. 

A  reportable  event  occurs  under  the 
final  regulation  when: 

(1)  As  a  result  of  a  transaction 
involving  a  transfer  of  assets  of  or  an 
ownership  interest  in  a  contributing 
sponsor —  \ 

(1)  There  is  or  will  be  a  new 
contributing  sponsor  that  is  not  a 
member  of  the  controlled  group  of  the 
previous  contributing  sponsor, 

(ii)  The  contributing  sponsor  leaves  or 
will  leave  the  controlled  group:  or 

(iii)  The  contributing  sponsor  becomes 
or  will  become  a  member  of  a  different 
controlled  group,  except  where  the  new 
controlled  group  is  or  will  be  the  same, 
but  for  the  addition  of  another  trade  or 
business,  as  the  contributing  sponsor’s 
controlled  group  before  the  transaction: 
or 

(2)  As  a  result  of  a  transaction 
involving  a  transfer  by  a  contributing 
sponsor  of  the  assets  of  or  an  ownership 
interest  in  another  trade  or  business,  the 
sponsor  and  that  trade  or  business  are 
no  longer  part  of  the  same  controlled 
group. 

The  reporting  obligations  under 
§  2617.23(a)  apply  with  respect  to  a 
contributing  sponsor’s  single  employer 
plan.  For  example,  assume  that 
Corporation  X  owns  100  percent  of  the 
only  class  of  Stock  of  Corporation  Y. 
Corporation  X  maintains  a  single 
employer  plan.  Corporation  Y  maintains 
a  separate  single  employer  plan. 
Corporation  X's  plan  and  Corporation 
Y’s  plan  each  have  nonforfeitable 
benefits  which  are  not  funded  of  $1 
million  or  more.  Corporation  X  sells  all 
of  its  stock  in  Corporation  Y  to 
Corporation  Z,  an  unrelated  company. 
There  is  a  reportable  event  with  respect 
to  Corporation  X’s  plan  (§  2617.23(a)(2)) 
and  a  reportable  event  with  respect  to 
Corporation  Y" s  plan  (§  2617.23(a)(1)). 

This  event,  as  modified,  and 
§  §  2617.21  and  .22,  refer  to  the  term 
‘  contributing  sponsor.”  The  relationship 
of  the  terms  contributing  sponsor, 
“employer”,  and  “controlled  group”,  is 
as  follows:  Each  trade  or  business  that 
is  obligated  to  contribute  to  a  plan  is  a 
“contributing  sponsor.”  There  may  be 
more  than  one  contributing  sponsor 
even  with  respect  to  a  single  employer 
plan.  For  example  in  the  case  of  a  plan 
to  which  six  members  of  the  same 
controlled  group  contribute,  each 
member  is  a  contributing  sponsor, 
however,  there  is  one  “employer”  with 
respect  to  the  plan  for  purposes  of  Title 
IV.  The  “employer"  is  the  trade(s)  or 
business(es)  obligated  to  contribute  to 
the  plan  plus  all  trades  or  businesses 
under  common  control  with  such 


trade(s)  or  business(es),  whether  or  not 
they  are  contributing  sponsors  with 
respect  to  the  plan.  That  is,  the 
“employer”  is  a  group  of  trades  or 
businesses  under  common  control,  # 
including  at  least  one  contributing 
sponsor.  A  contributing  sponsor  and  all 
trades  or  businesses  under  common 
control  with  it  form  a  “controlled 
group.”  If  there  are  no  trades  or 
businesses  under  common  control  with 
the  contributing  sponsor,  the 
contributing  sponsor  and  the  “controlled 
group”  are  the  same. 

The  purpose  of  this  event  is  to  require 
a  plan  administrator  to  notify  the  PBGC 
of  transactions  that  have  resulted  or  will 
result  in  a  change  in  the  make-up  of  the 
employer  that  would  be  liable  to  the 
PBGC  if  the  plan  then  terminated 
immediately  after  the  transaction.  These 
rules  reflect  the  fact  that  employer 
liability  to  the  PBGC  is  limited  by  30 
percent  of  the  employer’s  net  worth. 

A  transaction  may  be  a  reportable 
event  under  both  §  2617.23(a)(1)  (ii)  and 
(iii).  For  example,  assume  that 
Corporations  A,  B,  and  C  are  members 
of  a  controlled  group,  that  A  is  the 
contributing  sponsor,  and  that  the  plan 
has  nonforfeitable  benefits  which  are 
not  funded  of  $1  million  or  more. 
Individual  X  buys  100  percent  of  the 
stock  of  Corporation  A.  This  transaction 
is  a  reportable  event  under 
§  2617.23(a)(1)  (ii)  and  (iii). 

Section  2617.23(a)(l)(iii)  contains  an 
exemption  for  a  transaction  involving  a 
transfer  of  assets  of  or  an  ownership 
interest  in  the  contributing  sponsor 
where  the  contributing  sponsor  becomes 
a  member  of  a  different  controlled  group 
if  the  new  controlled  group  is  or  will  be 
the  same,  but  for  the  addition  of  another 
trade  or  business,  as  the  contributing 
sponsor’s  controlled  group  before  the 
transaction.  For  example,  no  reportable 
event  occurs  under  §  2617.23(a)(l)(iii)  if 
assets  of  the  contributing  sponsor  are 
transferred  to  another  trade  or  business 
in  exchange  for  stock  in  that  transferee 
trade  or  business  and  as  a  result  of  this 
transaction  the  contributing  sponsor  and 
the  transferee  trade  or  business  are  now 
part  of  the  same  controlled  group. 

The  following  examples  are 
illustrative  of  reportable  events  under 
this  section.  For  purpose  of  these 
examples,  assume  that  A,  B,  and  C  are 
members  of  a  controlled  group,  that  A  is 
the  contributing  sponsor,  and  that  the 
plan  has  nonforfeitable  benefits  which 
are  not  funded  of  $1  million  or  more. 

1.  A  buys  back  all  of  its  stock  held  by 
B  and  C  (§  2617.23(a)(1)). 

2.  A  and  D,  an  unrelated  company, 
are  consolidated  into  a  new  company  E, 
which  is  not  a  member  of  the  controlled 
group  of  which  A  was  a  member  and 


which  becomes  the  contributing  sponsor 
(§  2617.23(a)(1)). 

3.  A  sells  all  its  stock  in  C  to  D,  an 
unrelated  company.  (§  2617.23(a)(2)). 

In  the  next  example  of  a  reportable 
event  under  §  2617.23,  assume  that  A  is 
the  sole  member  of  a  controlled  group 
and  that  a  division  of  A  maintains  a 
plan: 

4.  A  sells  that  division  that  maintains 
the  plan  to  B,  an  unrelated  third  party, 
who  incorporates  the  division 

(§  2617.23(a)(1)). 

Finally,  assume  that  A  is  the  sole 
member  of  a  controlled  group  and  A 
maintains  a  plan: 

5.  A  sel’s  all  its  stock  to  B,  an 
unrelated  company,  which  is  a  member 
of  a  controlled  group  including 
companies  C  and  D  (§  2617.23(a)(1)). 

Section  2617.23(a)  does  not  apply  to 
all  transactions  where  there  is  a  change 
in  the  contributing  sponsor’s  controlled 
group.  For  example,  A  maintains  a 
single  employer  plan  with  nonforfeitable 
benefits  that  are  not  funded  of  $1 
million.  B  owns  90  percent  of  the  stock 
in  A  and  85  percent  of  the  stock  in  C. 

B  executes  an  agreement  to  sell  all  of  its 
stock  in  C  to  an  unrelated  company.  In 
this  case,  §  2617.23(a)  does  not  apply, 
because  the  transaction  does  not 
involve  a  change  in  the  controlling 
ownership  interest  in  A,  nor  in  A’s 
controlling  ownership  interest  in  another 
trade  or  business. 

In  addition,  §  2617.23(a)  does  not 
apply  to  reorganizations  that  involve  a 
mere  change  in  name,  location  or 
organization,  however  effected, 
liquidation  into  a  parent  corporation,  or 
a  merger,  consolidation  or  division 
involving  only  members  of  the  same 
controlled  group.  These  exceptions  are 
intended  to  exclude  events  that  do  not 
have  an  impact  on  the  net  worth  of  the 
employer  liable  to  the  PBGC  in  the  event 
of  plan  termination.  For  example, 
assume  A  is  the  contributing  sponsor  to 
a  single  employer  plan  and  A,  B,  and  C 
are  members  of  a  controlled  group.  A,  B. 
and  C  are  consolidated  into  a  single 
company.  This  would  not  be  a 
reportable  event. 

For  purposes  of  this  reportable  event, 
the  term  “transaction”  includes  but  is 
not  limited  to  a  legally  binding 
agreement,  whether  or  not  written,  to 
transfer,  or  a  transfer,  and  a  change  of 
ownership  that  occurs  as  a  matter  of 
law  or  exercise  or  lapse  of  pre-existing 
rights.  For  example,  a  reportable  event 
occurs  upon  the  execution  of  an 
agreement  to  sell  the  assets  of  a  facility 
to  an  unrelated  employer  and  to  transfer 
plan  sponsorship  to  that  employer.  In 
the  absence  of  a  preliminary  sales 
agreement,  the  reportable  event  occurs 
upon  the  consummation  of  the  sale. 
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The  PBGC  has  also  revised  this  event 
by:  (1)  including  valuation  rules  for 
determining  whether  a  plan  has 
nonforfeitable  benefits  which  are  not 
funded  of  $1  million  or  more;  and  (2) 
eliminating  the  special  exception  from 
the  coverage  of  this  event  for  a  plan 
merger,  consolidation  or  transfer  of 
assets  or  liabilities  (proposed 
§  2617.14(c)). 

One  comment  requested  that  the 
PBGC  clarify  whether  this  section 
applies  to  a  sale  of  stock  as  well  as  a 
sale  of  assets.  The  proposed  and  the 
final  regulation  both  use  the  term 
“ownership  interest.”  The  term 
“ownership  interest”  includes  stock  in  a 
corporation.  Therefore,  the  regulations 
apply  to  a  sale  of  stock  or  assets. 

The  same  comment  also  suggested  " 
that  the  PBGC  consider  applying  this 
section  not  only  to  sales  but  also  to 
other  types  of  transfers  that  otherwise 
meet  the  requirements  of  this  section. 

The  reference  to  a  sale  situation  in  the 
proposed  regulation  is  intended  to  be 
merely  illustrative  of  a  frequent  event 
subject  to  this  section.  The  term 
“transfer”,  which  is  used  in  the  final 
regulation,  includes  but  is  not  limited  to, 
a  sale,  merger,  acquisition, 
consolidation,  distribution  of  a  cash  or 
stock  dividend,  distribution  of  capital,  a 
gift  or  a  devise.  Therefore,  the  proposed 
and  the  final  regulations  apply  to  other 
types  of  transfers  in  addition  to  sales. 

Another  comment  suggested  that  the 
PBGC  expand  the  scope  of  this  event  to 
apply  to  multiple  employer  and 
multiemployer  plans,  possibly  with  a  3 
percent  de  minimis  rule  for 
administrative  feasibility.  The  comment 
could  be  read  to  refer  to  a  change  in  (1) 
the  ownership  interest  of  a  contributing 
employer,  or  (2)  the  total  group  of 
contributing  employers  [e.g.,  a 
withdrawal  of  an  employer).  The  PBGC 
has  rejected  this  comment  under  either 
reading.  As  to  the  first  reading,  a 
multiemployer  or  a  multiple  employer 
plan  is  normally  maintained  by  many 
employers.  A  change  in  the  ownership 
interest  of  one  employer  does  not 
normally  indicate  a  danger  of  plan 
termination.  With  respect  to  the  second 
reading,  a  withdrawal  of  one  employer 
would  not  normally  be  indicative  of  an 
event  that  would  jeopardize  plan 
continuation.  In  the  case  of  the 
withdrawal  of  a  major  contributing 
employer,  the  PBGC  should  be  so 
advised  in  a  timely  manner  under 
section  4063.  In  addition,  if  there  is  a 
substantial  reduction  in  the  number  of 
active  participants  the  PBGC  should  be 
so  advised  in  accordance  with  §  2617.14. 

Two  comments  suggested  that  the 
PBGC  waive  the  30-day  notice 
requirement  if  the  net  worth  of  the 


employer  after  the  transaction  is  equal 
to  or  greater  than  the  net  worth  of  the 
employer  before  the  transaction.  The 
PBGC  has  rejected  this  suggestion.  This 
is  a  factor  appropriately  considered  by 
the  PBGC  when  it  reviews  a  30-day 
notice.  In  addition,  the  PBGC  believes 
that  it  would  be  burdensome  to  expect  a 
plan  administrator  to  determine  the  net 
worth  of  the  employer  before  and  after 
the  transaction.  Accordingly  the  PBGC 
believes  it  appropriate  not  to  include  a 
net  worth  test  in  this  event  to  enable  the 
plan  administrator  to  avoid  having  to 
make  this  complex  calculation. 

Finally,  the  PBGC  wishes  to  note  that 
the  plan  administrator  of  the  plan  at  the 
time  the  obligation  to  report  arises  has 
the  obligation  to  notify  the  PBGC  of  the 
occurrence  of  an  event  under  this 
section.  For  example,  assume  that  a 
company  maintains  a  separate  plan  for 
one  of  its  large  divisions.  Under  the 
plan,  the  company  is  the  plan 
administrator.  The  company  enters  into 
an  agreement  to  sell  the  division  in  90 
days  to  a  company  that  will  assume  the 
plan.  In  this  situation,  the  seller  is 
required  to  notify  the  PBGC.  However,  if 
the  company  had  sold  the  division 
without  any  preliminary  agreement  the 
buyer  would  be  required  to  notify  the 
PBGC. 

Additional  events  not  included  in  the 
regulation — One  comment  suggested 
that  the  PBGC  consider  prescribing  as 
an  additional  reportable  event,  a 
creditor’s  claim  against  a  plan  under 
state  law  [e.g.,  a  claim  by  a  divorced 
spouse  of  a  participant).  The  PBGC  has 
decided  not  to  add  this  situation  as  a 
reportable  event.  The  PBGC  believes 
that  creditors’  claims  against  a  plan  are 
unlikely  to  be  significant,  in  and  of 
themselves,  or  indicative  of  a  possible 
danger  of  or  need  for  plan  termination. 
The  reportable  events  prescribed  in  this 
regulation  should  provide  the  PBGC 
with  adequate  notice  of  plan  or 
employer  financial  problems. 

Another  comment  recommended  that 
the  regulation  provide  that  a  reportable 
event  occurs  when  a  plan  sponsor  takes 
action  that  substantially  reduces  [e.g.,  a 
50  percent  reduction)  its  net  worth  for 
Title  IV  [e.g.,  declares  a  dividend, 
redeems  stock,  or  spins-off  a  substantial 
member  of  the  controlled  group).  The 
comment  suggested  that  this  event  is 
necessary  to  enable  the  PBGC  to  take 
timely  action  to  prevent  a  plan  sponsor 
from  intentionally  reducing  its  net  worth 
to  reduce  its  employer  liability  upon  a 
subsequent  plan  termination. 

The  PBGC  has  rejected  this 
recommendation  because  the  scope  of 
the  recommended  event  is  overbroad.  A 
significant  drop  in  net  worth  for  Title  IV 
purposes  is  not  necessarily  indicative  of 


a  danger  of  plan  termination  and 
consequently  an  increase  in  PBGC’s  risk 
of  loss.  However,  the  PBGC  believes 
that  even  if  the  event  were  more  limited 
in  scope  [e.g.,  by  providing  that  a 
reportable  event  occurs  only  if  the  plan 
has  nonforfeitable  benefits  which  are 
not  funded),  it  would  still  be 
unnecessary  because  other  reportable 
events  are  sufficient  to  provide  the 
PBGC  with  notice  of  significant  declines 
in  an  employer’s  financial  condition.  In 
addition,  the  PBGC  believes  that  the 
recommended  event  is  unnecessary 
because  the  PBGC,  in  determining  an 
employer’s  net  worth  for  purposes  of  the 
employer  liability  provisions  in  Title  IV, 
has  the  authority  under  section 
4062(c)(2)  to  set  aside  improper  asset 
transfers  made  by  the  employer.  Finally, 
the  PBGC  believes  that  in  the  absence  of 
clear  necessity,  it  would  be  undesirable 
to  require  reporting  that  would 
necessitate  the  complex  calculations 
and  business  judgments  involved  in 
determining  net  worth. 

Effective  date — One  comment  urged 
the  PBGC  not  to  make  the  obligation  to 
report  events  added  pursuant  to  the 
PBGC’s  authority  under  Section 
4043(b)(9)  retroactive  to  a  date  before 
the  final  rule  is  published  in  the  Federal 
Register.  Another  comment  suggested 
that  the  reporting  requirements  in  the 
regulation  should  have  a  retroactive 
effective  date  for  pending  reportable 
event  cases  in  order  to  require 
submission  of  necessary  information, 
such  as  that  listed  in  the  proposed 
regulation.  The  final  regulation  is 
effective  for  reportable  events  occurring 
on  or  after  30  days  after  the  date  of 
publication.  Therefore,  a  plan 
administrator  is  only  obligated  to  report 
the  occurrence  of  any  of  the  three  new 
reportable  events  added  pursuant  to 
section  4043(b)(9)  [i.e.,  bankruptcy, 
insolvency,  or  similar  settlements 
{§  2617.21),  liquidation  or  dissolution 
(§  2617.22),  and  transactions  involving  a 
change  of  employer  (§  2617.23)), 
occurring  on  or  after  30  days  after  the 
date  of  publication.  The  PBGC  believes 
there  is  no  need  for  the  final  regulation 
to  have  a  retroactive  effective  date  in 
order  to  obtain  necessary  information  in 
pending  cases  because  the  PBGC  can 
always  request  the  submission  of 
necessary  information. 

Miscellaneous  Comments 

A  number  of  comments  were  received 
that  are  beyond  the  scope  of  the  final 
rule  or  beyond  the  PBGC’s  statutory 
authority  under  §  4043.  They  included 
suggestions  to: 

1.  Eliminate  the  separate  filing  of 
Form  PBGC-1  and  permit  payment  of 
premiums  to  the  IRS  with  the  filing  of 
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the  plan’s  annual  report  (Form  5500 
series). 

2.  State  in  the  final  regulation  that  this 
part  does  not  relieve  a  plan 
administrator  from  the  obligation  to 
report  the  occurrence  of  events  under 
sections  4062(e)  and  4063.  Part  2617  is 
limited  to  reportable  events  under 

§  4043  only.  Accordingly,  it  would  be 
inappropriate  to  discuss  the  filing 
obligations  under  sections  4062(e)  and 
4063  in  Part  2617.  These  sections  apply 
according  to  their  terms. 

3.  Promulgate  regulations  under 
section  4062(e)  of  the  Act. 

4.  Include  a  listing  on  the  annual 
report  for  events  under  sections  4062(e) 
and  4063  of  the  Act.  (The  PBGC  notes 
that  the  Form  5500  series  already 
includes  such  a  listing),  and 

5.  Alter  or  eliminate  section  4043(b)(3) 
by  statutory  amendment  since  the 
relevance  of  the  20  (or  25)  percent 
reduction  in  active  participants  test  is 
subject  to  many  variables,  is  not 
necessarily  indicative  of  a  troubled  plan, 
and  a  plan  administrator  will  find  it 
impossible  to  determine  whether  and 
when  a  reportable  event  has  occurred. 

As  an  alternative,  include  only  active 
participants  with  5  years  or  more 
service  in  the  comparison  and  make  the 
comparison  year-end  to  year-end  rather 
than  at  any  time  during  the  year;  include 
a  secondary  test  which  would  be  to 
report  a  reduction  to  50  percent  of  all 
beginning  of  the  year  active  participants 
after  such  reduction  had  continued  or 
was  expected  to  continue  for  60  days. 

In  addition,  the  PBGC  received  a  few 
other  miscellaneous  comments  that 
were  rejected  because  the  PBGC 
believes  they  would  not  improve  the 
final  regulation. 

The  formal  requirements  of  the 
PBGC’s  Statement  of  Policy  and 
Procedures  (43  FR  58237  (December  13, 
1978))  implementing  the  President’s 
Order  on  improving  government 
regulations  (Executive  Order  12044)  do 
not  apply  to  this  final  rule  because  a 
notice  of  proposed  rulemaking  relating 
to  Reporting  and  Notification 
Requirements  for  Reportable  Events  was 
issued  before  the  effective  date  of  the 
PBGC’s  Statement  of  Policy  and 
Procedures  (43  FR  58237,  58239). 
Nevertheless,  the  PBGC’s  Policy 
Committee  has  reviewed  this  regulation 
and  has  determined  that  this  final  rule 
would  be  a  “significant  regulation” 
according  to  the  criteria  prescribed  by 
Executive  Order  12044  and  the  PBGC’s 
Statement  of  Policy  and  Procedure, 
because  the  regulation  deals  generally 
with  matters  that  are  likely  to  engender 
substantial  public  interest  or 
controversy.  The  PBGC’s  Policy 
Committee  has  also  determined  that  a 


regulatory  analysis  would  not  be 
required  because  the  regulation  is 
unlikely  to  have  a  major  economic 
impact. 

In  consideration  of  the  foregoing, 
Chapter  XXVI  of  Title  29,  Code  of 
Federal  Regulations  is  hereby  amended 
by  adding  a  new  Part  2617  reading  as 
follows: 

PART  2617— REPORTING  AND 
NOTIFICATION  REQUIREMENTS  FOR 
REPORTABLE  EVENTS 

Sec. 

2617.1  Purpose  and  scope. 

2617.2  Definitions. 

2617.3  Requirement  of  notice. 

2617.4  Reporting  events  on  annual  report. 

2617.5  Obligation  of  employer. 

2617.6  Date  of  filing. 

2617.7  Computation  of  time. 

2617.8  (Reserved.) 

2617.9  (Reserved.) 

2617.10  [Reserved.) 

2617.11  Tax  disqualification. 

2617.12  Title  I  non-compliance. 

2617.13  Amendment  decreasing  benefits  • 
payable. 

2617.14  Active  participant  reduction. 

2617.15  Termination  or  partial  termination. 

2617.16  Failure  to  meet  minimum  funding 
standards. 

2617.17  Inability  to  pay  benefits  when  due. 

2617.18  Distribution  to  a  substantial  owner. 

2617.19  Plan  merger,  consolidation  or 
transfer. 

2617.20  Alternative  compliance  with 
reporting  and  disclosure  requirements  of 
Title  I. 

2617.21  Bankruptcy,  insolvency,  or  similar 
settlements. 

2617.22  Liquidation  or  dissolution. 

2617.23  Transaction  involving  a  change  of 
employer. 

Authority:  Secs.  4002(b)(3),  4043,  4065,  Pub. 
L.  93-406,  88  Stat.  1004, 1024-25, 1032  (29 
U.S.C.  1302(b)(3),  1343, 1365). 

§  2617.1  Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
prescribe  the  specific  reporting  and 
notification  requirements  imposed  by 
section  4043  of  the  Act. 

(b)  This  part  applies  to  all  plans 
covered  by  section  4021  of  the  Act  for 
which  a  Notice  of  Intent  to  Terminate 
has  not  been  filed  with  the  PBGC. 

§  2617.2  Definitions. 

For  purposes  of  this  part  (unless 
otherwise  indicated  or  required  by  the 
context) — 

“Act”  means  the  Employee  Retirement 
Income  Security  Act  of  1974  (29  U.S.C. 
1001  et  seq.  (1976)). 

“Active  participant"  means — 

(a)  With  respect  to  a  single  employer 
plan,  a  participant  who — 

(1)  Is  receiving  compensation  for  work 
performed; 


(2)  Is  on  paid  or  unpaid  leave  granted 
by  an  employer  for  a  reason  other  than  a 
layoff; 

(3)  Is  laid  off  from  work  for  a  period  of 
time  which  has  lasted  less  than  30  days; 
or 

(4)  Is  absent  from  work  due  to  a 
recurring  reduction  in  employment, 
which  occurs  at  least  annually. 

(b)  With  respect  to  a  plan  to  which 
more  than  one  employer  contributes,  a 
participant,  other  than — 

(1)  A  retiree;  or 

(2)  A  former  employee  of  a 
contributing  sponsor  who  has  incurred  a 
break  in  service  under  the  plan. 

“Bankruptcy  case”  means  a  case 
under  Title  11  of  the  United  States  Code 
(11  U.S.C.  101  et  seq.). 

“Break  in  service”  means  the  greater 
of  a  one-year  break  in  service  or  such 
other  period  specified  in  the  plan  used 
for  purposes  of  vesting  under  the  plan. 

“Code”  means  the  Internal  Revenue 
Code  of  1954,  as  amended. 

“Contributing  sponsor”  means  each 
trade  or  business  that  is  obligated  to 
contribute  to  a  plan,  whether  or  not  a 
funding  waiver  or  variance  has  been 
granted  by  the  Secretary  of  the 
Treasury. 

“Controlled  group”  means  one  or 
more  trades  or  businesses  (whether  or 
not  incorporated)  under  common  control 
within  the  meaning  of  Part  2612  of  this 
chapter. 

“Distribution”  means  a  direct  or 
indirect  benefit  payment  made  in  any 
form  by  a  plan  to  a  participant, 
including  but  not  limited  to,  a  monthly 
annuity  payment,  a  lump-sum  payment 
or  a  direct  transfer  of  a  plan  asset  other 
than  cash.  A  cash  payment  made  by  an 
insurer  pursuant  to  an  irrevocable 
commitment  shall  not  be  considered  a 
“distribution." 

“Employer”  means  a  trade  or  business 
(whether  or  not  incorporated) 
maintaining  a  plan  and  all  trades  or 
businesses  (whether  or  not 
incorporated)  under  common  control 
within  the  meaning  of  Part  2612  of  this 
chapter,  with  such  trade,  or  business. 

“Insurer"  means  a  company 
authorized  to  do  business  as  an 
insurance  carrier  under  the  law's  of  a 
State  or  the  District  of  Columbia. 

“Irrevocable  commitment”  means  an 
obligation  by  an  insurer  to  pay  benefits 
to  a  named  participant  or  surviving 
beneficiary,  which  cannot  be  cancelled 
under  the  terms  of  the  insurance 
contract  (except  for  fraud  or  mistake) 
without  the  consent  of  the  participant  or 
beneficiary  and  which  is  legally 
enforceable  against  the  insurer  by  the 
participant  or  beneficiary. 

“IRS”  means  the  Internal  Revenue 
Service. 
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‘‘Money  purchase  plan”  means  an 
individual  account  plan,  as  defined  in 
section  3(34)  of  the  Act,  other  than  a 
profit  sharing  plan  or  stock  bonus  plan, 
in  which  the  employer’s  contributions 
are  fixed  or  determinable. 

“Nonforfeitable  benefits  which  are  not 
funded"  means  nonforfeitable  benefits, 
as  defined  in  §  2605.6  of  this  chapter,  in 
excess  of  plan  assets. 

"Normal  retirement  benefit”  means 
normal  retirement  benefit  as  defined  in 
Code  section  411(a)(9)  and  Treas.  Reg. 

§  1.411(a)-7(c). 

“Participant”  means — 

(a)  An  individual  who  has  satisfied 
the  participation  requirements,  if  any, 
prescribed  by  the  plan  and  who  is 
retaining  or  accruing  credited  service 
under  the  plan  (other  than  a  non-vested 
former  employee  who  has  incurred  a 
break  in  service  under  the  plan); 

(b)  A  former  employee  with  vested 
rights  to  immediate  or  deferred  benefits 
or  a  retiree  receiving  or  eligible  to 
receive  benefits  from  the  plan,  other 
than  a  former  employee  or  retiree  to 
whom  an  irrevocable  commitment  has 
been  made  to  pay  all  the  benefits  to 
which  he  or  she  is  entitled  under  the 
plan; 

(c)  A  deceased  individual  who  has 
one  or  more  beneficiaries  receiving  or 
eligible  to  receive  benefits  from  the  plan, 
except  when  all  the  benefits  payable 
under  the  plan  with  respect  to  a 
deceased  individual  have  been  satisfied 
through  the  purchase  of  irrevocable 
commitments;  or 

(d)  Any  other  individual  who  is 
defined  as  a  participant  under  the  plan. 

“PBGC”  means  the  Pension  Benefit 
Guaranty  Corporation. 

“Plan"  means  a  single  plan  (whether  it 
be  a  single  employer,  multiemployer  or 
multiple  employer  plan),  as  opposed  to  a 
number  of  plans,  if,  on  an  ongoing  basis, 
all  of  the  plan  assets  are  available  to 
pay  benefits  to  employees  who  are 
covered  by  the  plan  and  their 
beneficiaries. 

“Plan  administrator”  means  the  plan 
administrator,  as  defined  in  section 
4001(a)(1)  and  section  section  3(16)  of 
the  Act.  For  this  purpose,  the  term 
“employer”  as  used  in  section  3(16)(B), 
is  defined  in  section  3(5)  of  the  Act. 

“Plan  sponsor”  means  the  plan 
sponsor,  as  defined  in  section  3(16)(B). 
of  the  Act.  For  this  purpose,  the  term 
“employer”  as  used  in  3(16)(B),  is 
defined  in  section  3(5)  of  the  Act. 

“Plan  year"  means  the  calendar, 
policy  or  fiscal  year  on  which  the 
records  of  the  plan  are  kept. 

“Railroad  Retirement  benefits"  mean 
benefits  payable  under  the  Railroad 
Retirement  Act  of  1974  (45  U.S.C.  231  et 
seq.  (1976)). 


"Retirement  benefit"  means  a  benefit 
payable  upon  late,  normal,  early,  or 
disability  retirement,  other  than  a 
welfare  benefit  described  in  section  3(1) 
of  the  Act,  to  a  participant  who  leaves 
or  has  left  covered  employment. 

“Single  employer  plan”  means  a  plan 
maintained  by  one  trade  or  business 
(whether  or  not  incorporated)  or  by  two 
or  more  trades  or  businesses  (whether 
or  not  incorporated)  all  of  which  are 
under  common  control  within  the 
meaning  of  Part  2612  of  this  chapter. 

“Social  Security  benefits”  mean  old 
age,  survivors,  and  disability  insurance 
benefits  payable  under  Title  II  of  the 
Social  Security  Act  (42  U.S.C.  301-1400). 

“Substantial  owner”  means  a 
substantial  owner  as  defined  in  Section 
4022(b)(6)(A)  of  the  Act. 

“Title  IV"  means  Title  IV  of  the  Act. 

§  2617.3  Requirement  of  notice. 

(a)  Obligation  to  file.  Except  where 
the  requirement  is  expressly  waived  by 
this  part,  the  plan  administrator,  or  a 
duly  authorized  representative,  shall  file 
with  the  PBGC  a  notice  of  all  reportable 
events  described  in  this  part  no  later 
than  30  days  after  the  plan 
administrator  knows  or  has  reason  to 
know  a  reportable  event  has  occurred. 
When  a  notice  is  submitted  by  a  plan 
administrator’s  duly  authorized 
representative,  other  than  an  attorney  at 
law,  it  shall  be  accompanied  by  a 
notarized  power  of  attorney,  signed  by 
the  plan  administrator,  which  authorizes 
the  representative  to  sign  and  submit  a 
notice  and,  if  desired,  also  authorizes 
the  representative  to  act  on  behalf  of  the 
plan  administrator  in  connection  with 
the  notice. 

(b)  Contents  of  notice.  The  plan 
administrator  shall  include  the 
information  listed  in  this  paragraph,  and 
when  applicable,  the  information 
specified  in  Paragraph  (c)  of  this  section, 
in  a  notice  required  to  be  submitted 
under  this  section.  The  plan 
administrator  shall  submit  the  most 
recent  information  available.  The  plan 
administrator  shall  identify  the  response 
to  each  numbered  item  in  this  paragraph 
by  item  number.  If  any  requested 
information  is  included  in  an  IRS  form 
or  submission  attached  to  the  notice, 
instead,  the  information  may  be 
incorporated  by  reference  to  the 
number,  date,  and  page(s)  of  the  IRS 
form  or  submission  where  it  appears. 
Any  required  documentation  previously 
filed  with  the  PBGC  need  not  be  refiled, 
but  may  be  incorporated  by  reference  to 
the  previous  submission.  The  plan 
administrator  shall  include  the  following 
information  in  a  notice: 

(1)  The  name  of  the  plan; 


(2)  The  name,  address,  and  telephone 
number  of  the  plan  sponsor(s); 

(3)  The  name,  address,  and  telephone 
number  of  the  plan  administrator.  If  the 
plan  administrator  is  a  corporate  body, 
the  name  of  an  individual  that  should  be 
contacted; 

(4)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  the  plan 
sponsor  and  the  three-digit  Plan 
Identification  Number  (PIN)  assigned  by 
the  plan  sponsor  to  the  plan,  and,  if 
different,  also  state  the  EIN-PIN  last 
filed  with  the  PBGC.  If  and  EIN-PIN  has 
not  been  assigned,  so  indicate; 

(5)  A  brief  statement  of  the  pertinent 
facts  relating  to  the  reportable  event; 

(6)  A  copy  of  the  plan  document 
currently  in  effect,  i.e.,  a  copy  of  the  last 
restatement  of  the  plan  and  all 
subsequent  amendments; 

(7)  A  copy  of  the  most  recent  actuarial 
statement  and  opinion  (if  any)  relating 
to  the  plan; 

(8)  A  statement  of  any  material 
change  in  the  assets  or  liabilities  of  the 
plan  occurring  after  the  date  of  the  most 
recent  actuarial  statement  and  opinion 
relating  to  the  plan;  and 

(9)  A  Copy  of  the  most  recent 
determination  letter  issued  by  the  IRS  (if 
any)  relating  to  the  plan. 

(c)  Additional  information.  With 
respect  to  the  following  reportable 
events,  the  information  specified  below 
must  be  submitted  in  addition  to  that 
listed  in  Paragraph  (b  )  of  this  section: 

(1)  For  an  event  described  in 
§  2617.14(a)  (relating  to  an  active 
participant  reduction): 

The  number  of  participants  and  the 
number  of  active  participants  as  of  the 
beginning  of  the  immediately  preceding 
and  the  current  plan  year  and  as  of  the 
date  of  the  event;  the  number  of  active 
participants  with  fully  vested  rights,  the 
number  of  such  participants  with 
partially  vested  rights,  and  the  number 
of  such  participants  without  vested 
rights,  as  of  the  date  of  the  event  or,  if 
this  information  is  not  available  as  of 
this  date,  as  of  the  beginning  of  the 
current  plan  year;  the  number  of  retired 
participants  receiving  benefits  as  of  the 
date  of  the  event  or,  if  this  information 
is  not  available  as  of  this  date,  as  of  the 
beginning  of  the  current  plan  year;  the 
number  of  former  employees  with 
vested  rights  and  the  number  of 
deceased  participants  whose 
beneficiaries  are  receiving  or  entitled  to 
receive  benefits  as  of  the  date  of  the 
event  or,  if  this  information  is  not 
available  as  of  this  date,  the  beginning 
of  the  current  plan  year.  (For  those  plans 
determining  the  number  of  active 
participants  as  of  the  end  of  a  plan  year, 
instead  of  at  the  beginning  of  a  plan 
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year,  in  accordance  with  §  2617.14(c), 
the  information  required  by  this 
paragraph  as  of  the  beginning  of  a  plan 
year  shall  be  provided  as  of  the  end  of 
the  previous  plan  year.) 

(2)  For  an  event  described  in 

§  2617.16(a)  (relating  to  a  minimum 
funding  violation): 

A  statement  of  the  current  funding 
standard  account,  or  its  alternative, 
showing  the  balance  at  the  beginning  of 
the  plan  year  and  the  charges  and 
credits  to  the  account  for  the  plan  year 
that  are  required  under  Section  302  of 
the  Act  and  Section  412  of  the  Code;  in 
the  case  of  a  single  employer  plan,  a 
copy  of  the  most  recent  audited  (or  if  not 
available,  unaudited)  financial 
statements,  and  the  most  recent  interim 
financial  statements,  of  the  contributing 
sponsor  (individually  or  where  financial 
statements  are  only  available  on  a 
consolidated  basis  with  other  members 
of  the  same  controlled  groflp,  on  a 
consolidated  basis),  including  balance 
sheets,  income  statements,  statements  of 
changes  in  financial  position  and  annual 
reports. 

(3)  For  an  event  described  in 

§  2617.17(a)  (relating  to  an  inability  to 
pay  benefits  when  due): 

The  reason(s)  why  the  plan  is  unable 
to  pay  benefits,  including  a  statement  of 
how  long  this  inability  is  likely  to 
continue;  the  amount  of  the  benefits  due 
during  the  current  payment  period  and 
the  amount  of  assets  available  to  pay 
those  benefits;  the  normal  date  of 
benefit  payment;  the  amount  and  date  of 
the  last  benefit  payment. 

(4)  For  an  event  described  in 

§  2617.18(a)  (relating  to  a  distribution  to 
a  substantial  owner): 

The  amount  and  form  of  the 
distribution;  a  statement  of  whether  an 
indemnity  agreement  has  been  entered 
into  between  the  participant  receiving 
the  distribution  and  the  plan  trustee 
concerning  lump-sum  distributions  to 
the  25  highest  paid  employees  of  the 
benefits  subject  to  the  early  termination 
restrictions  of  Treas.  Reg.  §  1.401-4(c). 

(5)  For  an  event  described  in 

§  2617.21(a)  (relating  to  a  bankruptcy  or 
liquidation): 

A  copy  of  all  papers  filed  in  the 
relevant  proceedings,  including  but  not 
limited  to,  petitions  and  supporting 
schedules;  the  last  date  for  filing  claims, 
if  known;  the  name,  address  and 
telephone  number  of  any  trustee  or 
receiver  of  the  contributing  sponsor. 

(6)  For  an  event  described  in 

§  2617.23(a)  (relating  to  a  transaction 
involving  a  change  of  employer): 

The  name,  address,  and  telephone 
number,  of  the  new  contributing 
sponsor,  or  of  the  trade  or  business  no 
longer  controlled  by  the  contributing 


sponsor,  or  of  the  new  trade  or  business 
controlling  the  contributing  sponsor,  as 
applicable;  a  copy  of  the  most  recent 
audited  (or  if  not  available,  unaudited) 
financial  statements,  and  the  most 
recent  interim  financial  statements,  of 
the  contributing  sponsor  before  and 
after  the  transaction,  and  of  the  trade  or 
business  no  longer  controlled  by  the 
contributing  sponsor,  or  the  new  trade 
or  business  controlling  the  contributing 
sponsor,  as  applicable  (individually  or 
where  financial  statements  are  only 
available  on  a  consolidated  basis  with 
other  members  of  the  same  controlled 
group,  on  a  consolidated  basis), 
including  balance  sheets,  income 
statements,  statements  of  changes  in 
financial  position  and  annual  reports. 

(d)  Requests  for  additional 
information.  The  PBGC  may,  in  any 
case,  require  the  submission  of 
additional  information. 

(e)  How  and  where  to  file.  A  notice 
and  information  required  to  be  filed 
with  the  PBGC  by  this  part  may  be  sent 
by  mail  or  submitted  by  hand  during 
normal  working  hours  to  the  Office  of 
Program  Operations,  Pension  Benefit 
Guaranty  Corporation,  Room  5300A, 

2020  K  Street  NW.,  Washington,  D.C. 
20006. 

(f)  Optional  consolidated  filing.  A 
plan  administrator  may  file  a  single 
notice  with  respect  to  the  occurrence  of 
more  than  one  reportable  event,  or  two 
or  more  plan  administrators  may  file  a 
single  notice  with  respect  to  one  or  more 
reportable  events  when — 

(1)  More  than  one  event  for  which  a 
notice  is  required  by  this  section  has 
occurred  and  the  plan  administrator  is 
able  to  give  the  PBGC  simultaneous 
timely  notification  of  the  events;  or 

(2)  An  event  described  in 

§§  2617.21(a),  2617.22(a),  or  2617.23(a) 
has  occurred,  and  all  plan 
administrators  who  are  required  to  file  a 
notice  pursuant  to  this  section  sign  the 
same  notice. 

(g)  Effect  of  failure  to  file.  Failure  to 
file  a  notice  required  by  this  section  or 
failure  to  include  all  information 
required  in  the  notice  constitutes  a 
violation  of  Title  IV  of  the  Act. 

§  2617.4  Reporting  of  reportable  events 
on  annua!  report. 

A  plan  administrator  shall  report  the 
occurrence  of  a  reportable  event 
described  in  this  part  in  the  annual 
report  filed  pursuant  to  Part  2606  of  this 
chapter  (whether  or  not  the  filing  of  the 
30-day  notice  is  waived  under  this  part). 

§  2617.5  Obligation  of  employer. 

Whenever  an  employer  making 
contributions  under  a  plan  covered  by 
Section  4021  of  the  Act,  knows  or  has 


reason  to  know  that  a  reportable  event 
has  occurred,  it  shall  notify  the  plan 
administrator  immediately. 

§2617.6  Date  of  filing. 

(a)  Any  notice  or  document  required 
to  be  filed  under  this  part  is  considered 
filed  on  the  date  of  the  United  States 
postmark  stamped  on  the  cover  in  which 
the  document  is  mailed,  if — 

(1)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(2)  The  document  was  mailed  postage 
prepaid,  properly  packaged  and  . 
addressed  to  the  PBGC. 

If  the  conditions  stated  in  both 
paragraphs  (1)  and  (2)  are  not  met,  the 
notice  or  document  is  considered  filed 
on  the  date  it  is  received  by  the  PBGC. 
Notices  or  documents  received  after 
regular  business  hours  are  considered 
filed  on  the  next  regular  business  day. 

§2617.7  Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  the  rules  of 
this  part,  the  day  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  shall  not  be  included. 
The  last  day  of  the  period  so  computed 
shall  be  included,  unless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  holiday. 

§§2617.8-2617.10  [Reserved] 

§2617.11  Tax  disqualification. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  Secretary  of  the 
Treasury  issues  a  notice  that  a  plan  has 
ceased  to  be  a  plan  described  in 

§  4021(a)(2)  of  the  Act. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  event  described  in  this 
section. 

§  2617.12  Title  I  non-compliance. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  Secretary  of 
Labor  determines  that  the  plan  is  not  in 
compliance  with  Title  I  of  the  Act. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  event  described  in  this 
section. 

§  26 1 7. 1 3  Amendment  decreasing  benefits 
payable. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  an  amendment  to  a 
plan  is  adopted  under  which  the 
retirement  benefit  payable  from 
employer  contributions  with  respect  to 
any  participant  may  be  decreased.  A 
decrease  in  the  retirement  benefit 
payable  with  respect  to  any  participant 
includes  the  elimination  of  any  type  of 
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retirement  benefit,  a  decrease  in  the 
amount  of  any  accrued  retirement 
benefit  or  a  certain  or  potential  decrease 
in  the  amount  of  the  retirement  benefit 
that  would  accrue  in  the  future, 
determined  in  accordance  with 
Paragraph  (d)  of  this  section,  and  an 
increase  in  the  age,  service  or  other 
requirements  for  entitlement  to  any 
retirement  benefit. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  event  described  in  this 
section,  unless  all  of  the  following 
conditions  exist: 

(1)  The  plan  has  100  or  more 
participants  as  of  the  end  of  the 
previous  plan  year; 

(2)  Except  as  provided  in  Paragraph 

(c)  of  this  section,  under  the  amendment, 
there  is — 

(i)  A  decrease  in  the  amount  of  the 
accrued  normal  retirement  benefit  with 
respect  to  any  participant:  or 

(ii)  A  decrease  of  more  than  50 
percent  in  the  amount  of  normal 
retirement  benefit  that  would  accrue  in 
the  future  with  respect  to  more  than  50 
percent  of  the  number  of  active 
participants  as  of  the  end  of  the 
previous  plan  year;  and 

(3)  The  amendment  is  not  adopted  in 
order  to  comply  with  the  requirements 
of  any  federal  law. 

(c)  Exceptions  for  certain 
amendments.  An  amendment  is  not  an 
amendment  described  in  Paragraph 
(b)(2)  of  this  section,  and  therefore  the 
30-day  notice  requirement  is  waived, 
if — 

(1)  With  respect  to  a  plan  integrated 
with  Social  Security  benefits  or  Railroad 
Retirement  benefits,  the  amendment 
changes  the  level  of  integration  by 
taking  into  account  changes  in  the 
benefit  levels  payable  or  any  increase  in 
the  wage  base  under  Title  II  of  the 
Social  Security  Act  or  any  increase  in 
the  benefit  levels  payable  under  the 
Railroad  Retirement  Act  of  1974; 

(2)  With  respect  to  a  plan  integrated 
with  Social  Security  benefits  or  Railroad 
Retirement  benefits,  the  amendment 
changes  the  method  of  integration; 

(3)  The  amendment  integrates  the  plan 
with  Social  Security  benefits  or  Railroad 
Retirement  benefits;  or 

(4)  The  amendment  is  adopted 
incident  to  another  amendment  that 
increases  the  amount  of  the  normal 
retirement  benefit  provided  by  the  same 
employer’s  contributions  to  a  second 
plan  covering  the  same  participants  that 
is  either  a  plan  covered  by  section  4021 
of  the  Act,  or  a  money  purchase  plan, 
and  the  amount  of  the  increase  of  the 
projected  normal  retirement  benefit 
under  the  second  plan  is  equal  to  or 
exceeds  the  amount  of  the  decrease  in 


the  normal  retirement  benefit  provided 
under  the  first  plan.  The  increase  in  the 
projected  normal  retirement  benefit 
under  a  money  purchase  plan  shall  be 
determined  by  using  the  interest  and 
other  appropriate  assumptions  of  the 
covered  plan. 

(d)  Calculation  of  benefit  decrease. — 
(1)  Change  in  form  of  benefit  or 
retirement  age.  When  a  plan 
amendment  changes  the  retirement  age 
or  the  form  of  the  benefit,  the  decrease, 
if  any,  in  the  amount  of  the  retirement 
benefit  shall  be  computed  by  first 
converting  the  amount  of  the  retirement 
benefit  provided  by  the  plan 
immediately  before  the  amendment  to 
the  actuarially  equivalent  amount  of  the 
benefit  for  the  retirement  age  and  form 
of  benefit  under  the  amendment,  using 
the  applicable  conversion  factors 
prescribed  by  the  plan,  and  then 
subtracting  the  amount  of  the  retirement 
benefit  after  the  amendment  from  the 
amount  of  the  converted  pre-amendment 
benefit.  If  no  applicable  conversion 
factors  are  prescribed  by  the  plan,  the 
conversion  factors  prescribed  by  Part 
2609  of  this  chapter  for  computing 
maximum  guaranteeable  benefits  shall 
be  used. 

(2)  Salary  assumptions.  For  purposes 
of  determining  whether  there  is  a 
decrease  or  potential  decrease  in  the 
amount  of  any  accrued  retirement 
benefit  or  the  retirement  benefit  that 
would  accrue  in  the  future,  it  should  be 
assumed  that  each  participant’s  salary 
will  change  up  to  the  age  at  which  full 
accrued  benefits  are  payable  in 
accordance  with  the  plan’s  salary  scale. 

§  2617.14  Active  participant  reduction. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  number  of  active 
participants  under  a  plan  is  less  than  80 
percent  of  the  number  of  active 
participants  at  the  beginning  of  the  plan 
year,  or  is  less  than  75  percent  of  the 
number  of  active  participants  at  the 
beginning  of  the  previous  plan  year. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  event  described  in  this 
section,  if  the  conditions  in  either 
Paragraph  (b)(1)  or  (b)(2)  of  this  section 
exist. 

(1)  The  plan  has  less  than  100 
participants  as  of  the  beginning  of  either 
the  current  or  the  previous  plan  year. 

(2)  With  respect  to  a  single  employer 
plan,  as  of  the  date  of  the  event,  the 
total  number  of  active  participants 
covered  by  all  the  single  employer  plans 
covered  by  §  4021  that  are  maintained 
by  the  employer  is  not  less  than  80 
percent  of  the  total  number  of  active 
participants  in  all  such  plans  determined 
as  of  the  beginning  of  each  such  plan’s 


current  plan  year,  or  not  less  than  75 
percent  of  the  total  number  of  active 
participants  in  all  such  plans  determined 
as  of  the  beginning  of  each  such  plan’s 
previous  plan  year. 

(c)  Determination  of  the  number  of 
active  participants.  The  number  of 
active  participants  as  of  the  beginning  of 
a  plan  year  may  be  determined  as  of  the 
end  of  the  previous  plan  year. 

§261 7. 15  T  ermination  or  partial 
termination. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  Secretary  of  the 
Treasury  determines  that  there  has  been 
a  termination  or  partial  termination  of 
the  plan  within  the  meaning  of  section 
411(d)(3)  of  the  Code. 

(b)  Waiver.  The  30-day  notice  * 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  events  described  in  this 
section. 

§  2617.16  Failure  to  meet  minimum 
funding  standards. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  the  plan  fails  to  meet 
the  minimum  funding  standards  under 
section  412  of  the  Code  or  section  302  of 
the  Act. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
not  waived  for  the  event  described  in 
this  section. 

§  2617.17  Inability  to  pay  benefits  when 
due. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  a  plan  is  unable  to 
pay  benefits  when  due.  Except  as 
provided  in  Paragraph  (c)  of  this  section, 
a  plan  is  unable  to  pay  benefits  when 
due  if  the  plan  does  not  pay  any 
participant,  who  is  then  entitled  to 
benefit  payments,  the  full  promised 
benefits  to  which  he  or  she  is  entitled  in 
the  form  prescribed  under  the  terms  of 
the  plan. 

(b)  Waiver.  The  30-day  notice 
requirement  in  §  2617.3(a)  is  not  waived 
for  the  event  described  in  this  section. 

(c)  Administrative  delays.  A  plan 
shall  not  be  treated  as  being  unable  to 
pay  benefits  when  due  if  its  failure  to 
pay  benefits  is  caused  solely  by:  (1)  the 
need  to  verify  any  participant’s 
eligibility  for  benefits;  (2)  the  inability  to 
locate  any  participant;  or  (3)  any  other 
administrative  delay  if  such  delay  lasts 
less  than  the  shorter  of  two  months  or 
two  full  benefit  payment  periods. 

§  2617.18  Distribution  to  a  substantial 
owner. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  there  is  a  distribution 
or  distributions  under  the  plan  to  a 
participant  who  is  a  substantial  owner 
if— 
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(1)  The  total  of  all  distributions  to  the 
substantial  owner  within  a  24-month 
period  has  a  value  of  $10,000  or  more; 

(2)  The  distribution  or  distributions 
were  not  made  by  reason  of  the  death  of 
the  participant;  and 

(3)  Immediately  after  the  distribution 
or  the  last  distribution  in  a  series,  the 
plan  has  nonforfeitable  benefits  which 
are  not  funded. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3  is 
waived  for  the  event  described  in  this 
section,  unless — 

(1)  A  plan  makes  a  distribution  or 
distributions  within  a  12-month  period 
to  a  substantial  owner  having  a  total 
value  of  $10,000  or  more;  and 

(2J  The  amount  of  the  distribution  or 
distributions  exceeds  the  amount  of  the 
maximum  guaranteeable  benefit  for  the 
substantial  owner,  determined  under 
§  2609.7  of  this  chapter,  for  the  year  in 
which  the  distribution  or  the  last 
distribution  in  a  series  was  made. 

(c)  Valuation  of  distribution.  The 
value  of  a  distribution  described  in 
papragraphs  (a)  or  (b)  of  this  section  is 
determined  in  accordance  with  the 
provisions  of  this  paragraph. 

(1)  The  value  of  a  distribution,  other 
than  an  irrevocable  commitment,  equals 
the  sum  of  the  cash  amounts  actually 
received  by  the  participant  and  the  fair 
market  value  of  any  assets  distributed  in 
a  form  other  than  cash,  determined  as  of 
the  distribution  date  in  accordance  with 
Subpart  B  of  Part  2611  of  this  chapter. 

(2)  The  value  of  an  irrevocable 
commitment  is  the  purchase  price  of  the 
irrevocable  commitment  or  the  value, 
determined  in  accordance  with 
reasonable  actuarial  assumptions,  of  the 
benefits  payable  pursuant  to  that 
irrevocable  commitment.  For  this 
purpose,  reasonable  actuarial 
assumptions  are  the  actuarial 
assumptions  used  by  the  PBGC  under 
Part  2610  of  this  chapter,  or  the  actuarial 
assumptions  used  by  the  plan  for 
purposes  of  section  302  of  the  Act  and 
section  412  of  the  Code. 

(d)  Date  of  distribution.  The  date  of 
distribution  of  an  irrevocable 
commitment  is  the  effective  date  of  the 
irrevocable  commitment.  The  date  of 
distribution  of  a  cash  distribution  shall 
be  the  date  it  is  received  by  the 
participant.  The  date  of  all  other 
distributions  shall  be  the  date  when  the 
plan  relinquishes  control  over  the  assets 
transferred  directly  or  indirectly  to  the 
participant. 

(e)  Determination  date.  The 
determination  of  whether  a  participant 
is  a  substantial  owner,  or  has  been  in 
the  preceding  60  months,  is  made  on  the 
date  when  there  has  been  a  distribution 


or  distributions  with  a  total  value  of 
$10,000  or  more. 

(f)  Nonforfeitable  benefits  which  are 
not  funded — valuation.  For  purposes  of 
paragraph  (a)(3)  of  this  section,  in 
determining  whether  a  plan  has 
nonforfeitable  benefits  which  are  not 
funded — 

(1)  Assets  are  valued  in  accordance 
with  the  valuation  standards  contained 
in  Part  2611  of  this  chapter;  and 

(2)  Benefits  are  valued  in  accordance 
with  reasonable  actuarial  assumptions. 
For  this  purpose,  reasonable  actuarial 
assumptions  are  the  actuarial 
assumptions  used  by  the  PBGC  under 
Part  2610  of  this  chapter,  or  the  actuarial 
assumptions  used  by  the  plan  for 
purposes  of  section  302  of  the  Act  and 
section  412  of  the  Code. 

§  2617.19  Plan  merger,  consolidation  or 
transfer. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  a  plan  merges, 
consolidates,  or  transfers  its  assets  or 
liabilities  under  section  208  of  the  Act  or 
section  414(1)  of  the  Code. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  events  described  in  this 
section. 

§  26 1 7.20  Alternative  compliance  with 
reporting  and  disclosure  requirements  of 
Title  I. 

(a)  Reportable  event.  A  reportable 
event  occurs  when  an  alternative 
method  of  compliance  (not  of  general 
applicability)  is  prescribe  for  a  plan  by 
the  Secretary  of  Labor  under  section  110 
of  the  Act. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
waived  for  the  event  described  in  this 
section. 

§2617.21  Bankruptcy,  insolvency  or 
similar  settlements. 

(a)  Reportable  event.  A  reportable 
event  occurs  with  respect  to  a  single 
employer  plan,  when  a  contributing 
sponsor — 

(1)  Commences  a  bankruptcy  case,  or 
has  a  bankruptcy  case  commenced 
against  it; 

(2)  Commences  or  has  commenced 
against  it,  any  other  type  of  insolvency 
proceeding  (including,  but  not  limited  to 
the  appointment  of  a  receiver); 

(3)  Commences,  or  has  commenced 
against  it,  a  proceeding  to  effect  a 
composition,  extension  or  settlement 
with  creditors; 

(4)  Executes  a  general  assignment  for 
the  benefit  of  creditors;  or 

(5)  Undertakes  to  effect  any  other 
non-judicial  composition,  extension  or 
settlement  with  substantially  all  its 
creditors. 


(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
not  waived  for  the  event  described  in 
this  section. 

§  2617.22  Liquidation  or  dissolution. 

(a)  Reportable  event.  Except  as 
provided  in  Paragraph  (c)  of  this  section, 
a  reportable  event  occurs  with  respect 
to  a  single  employer  plan,  when  a 
contributing  sponsor — 

(1)  Is  involved  in  any  transaction  to 
implement  its  complete  liquidation;  or 

(2)  Institutes  or  has  instituted  against 
it  a  proceeding  to  be  dissolved,  or  is 
dissolved,  whichever  occurs  first. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  ip  §  2617.3(a)  is 
not  waived  for  the  event  described  in 
this  section. 

(c)  Reorganizations  described  in 
section  4062(d).  This  section  does  not 
cover  any  of  the  reoganizations 
described  in  section  4062(d)  of  the  Act. 

§  2617.23  Transaction  involving  a  change 
of  employer. 

(a)  Reportable  event.  Except  as 
provided  in  Paragraph  (c)  of  this  section, 
a  reportable  event  occurs  with  respect 
to  a  single  employer  plan  of  a 
contributing  sponsor  with  nonforfeitable 
benefits  which  are  not  funded  of  $1 
million  or  more  when — 

(1)  As  a  result  of  a  transaction 
involving  a  transfer  of  assets  of  or  an 
ownership  interest  in  a  contributing 
sponsor — 

(1)  There  is  or  will  be  a  new 
contributing  sponsor  that  is  not  a 
member  of  the  controlled  group  of  the 
previous  contributing  sponsor; 

(ii)  The  contributing  sponsor  leaves  or 
will  leave  the  controlled  group;  or 

(iii)  The  contributing  sponsor  becomes 
or  will  become  a  member  of  a  different 
controlled  group,  except  where  the  new 
controlled  group  is  or  will  be  the  same, 
but  for  the  addition  of  another  trade  or 
business,  as  the  contributing  sponsor’s 
controlled  group  before  the  transaction; 
or 

(2)  As  a  result  of  a  transaction 
involving  a  transfer  by  a  contributing 
sponsor  of  assets  of  or  an  ownership 
interest  in  another  trade  or  business,  the 
sponsor  and  that  trade  or  business  are 
no  longer  part  of  the  same  controlled 
group. 

(b)  Waiver.  The  30-day  notice 
requirement  contained  in  §  2617.3(a)  is 
not  waived  for  the  event  described  in 
this  section. 

(c)  Certain  reorganizations.  This 
section  does  not  apply  to — 

(1)  A  reorganization  involving  a  mere 
change  in  identity,  form  or  place  of 
organization,  however  effected; 
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(2)  A  reorganization  involving  a 
liquidation  into  a  parent  corporation; 
and 

(3)  A  reorganization  involving  a  - 
merger,  consolidation,  or  division  solely 
between  (or  among)  members  of  the 
same  controlled  group  as  the 
contributing  sponsor. 

(d)  Definition  of  "transaction”.  For 
purposes  of  this  section,  the  term 
“transaction”  includes,  but  is  not  limited 
to,  a  legally  binding  agreement,  whether 
or  not  written,  to  transfer,  a  transfer, 
and  a  change  in  ownership  that  occurs 
as  a  matter  of  law  or  through  the 
exercise  or  laps  of  pre-existing  rights. 

(e)  Nonforfeitable  benefits  which  are 
not  funded-valuation.  For  purposes  of 
paragraph  (a)  of  this  section,  in 
determining  whether  a  plan  has 
nonforfeitable  benefits  which  are  not 
funded  of  $1  million  or  more — 

(1)  Assets  are  valued  in  accordance 
with  the  valuation  standards  contained 
in  Part  2611  of  this  chapter;  and 

(2)  Benefits  are  valued  in  accordance 
with  reasonable  actuarial  assumptions. 
For  this  purpose,  reasonable  actuarial 
assumptions  are  the  actuarial 
assumptions  used  by  the  PBGC  under 
Part  2610  of  this  chapter,  or  the  actuarial 
assumptions  used  by  the  plan  for 
purposes  of  section  302  of  the  Act  and 
section  412  of  the  Code. 

Effective  date.  This  part  is  effective  on 
September  19, 1980. 

Issued  in  Washington,  D.C.  this  15th  day  of 
August  1980. 

Ray  Marshall, 

Chairman,  Board  of  Directors,  Pension 
Benefit  Guaranty  Corporation. 

Issued  on  the  date  set  forth  above 
pursuant  to  a  resolution  of  the  Board  of 
Directors  approving  this  regulation  and 
authorizing  its  Chairman  to  issue  the 
same. 

Henry  Rose, 

Secretary,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  80-25249  Filed  8-19-80:  8:45  am] 
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